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In the District Court of the United States for the

District of Oregon

No. Civ. 3936

PARAMOUNT PEST CONTROL SERVICE,

a corporation,

Plaintiff,

vs.

CHARLES P. BREWER, individually and doing

business as Brewer's Pest Control, ROSALIE
BREWER, his wife, RAYMOND RIGHT-
MIRE, CARL DUNCAN, EARL MERRIOTT
and all other persons associated with said de-

fendants as herein described.

Defendants.

COMPLAINT IN EQUITY

Comes now plaintiff and for cause of suit against

defendants, complains and alleges:

I.

Plaintiff is a citizen of the State of California

and defendants are all citizens of and residents in

the State of Oregon. The matter in controversy is

the restraint of unlawful conduct performed by

the defendants within the District of Oregon, the

recovery of sums of money due the plaintiff, and for

damages by defendants, all of which exceeds, ex-

clusive of interest and costs, the sum of Three

Thousand ($3,000.00) Dollars.



vs. Charles P. Brewer, et al. 3

IT.

Plaintiff was and at all times since July 1, 1946,

has been and now is a private corporation, organ-

ized under and existing by virtue of the laws of the

State of California, with a principal office and place

of business in the City of Oakland, County of Ala-

meda, State of California.

(a) On or about August 25, 1947, said plaintiff

qualified to do business in the State of Oregon by

filing a verified declaration of its desire and pur-

pose to engage in business in said district and state,

together with a duly authenticated copy of its Char-

ter or Articles of Incorporation, and did appoint

a general agent and statutory attorney-in-fa<^t who

is a citizen of and resident in Multnomah County,

Oregon, and did pay a fee for the filing of its dec-

laration and proportionate [1*] part of the an-

nual license fee for the year ending June 30, 1948,

all of which was so satisfactory in substance and

form to the Corporation Commissioner of said

State of Oregon, that said official did on or about

August 25, 1947, issue to plaintiff, under his official

hand and seal, a Certificate of Authority to engage

in business within the State of Oregon, and said

corporation did establish a branch office and place

of business in the said City of Portland.

(b) In addition to the general powers granted to

and vested in plaintiff by the statutes of the states

in which it does business, said plaintiff is, among
other things, particularly organized for and author-

* Page numbering appesring a: foot of page of original certified

Transcript of Record
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ized by its Articles to carry on the business of struc-

tural pest control, make inspections, use insecticides,

fumigants, or allied chemicals for the purpose of

eliminating, exterminating or preventing infestation

of insects, rodents and fungi and other pests in-

vading households or structures, and to buy ingre-

dients, manufacture chemicals and formulae, use

and sell the same, together with all kinds of ma-

chinery or devices for carrying on the business of

structural pest control, and to create and apply for

licenses, trademarks and processes, to manufacture

and sell all tj^pes of chemicals and chemical com-

pounds used in said business, and generally to trans-

act or carry on any other powers necessary, proper

or convenient to carry into effect the foregoing

purposes, including the establishment of branches

in other states than California, and for more than

a year last past said plaintiff has been engaged in

the above described business in the State of Oregon,

(c) Plaintiff has at substantial expense, at great

labor and research, coupled with untiring effort,

assembled for its private and confidential use, a

large number of most valuable and useful receipts

and formulae known and used by plaintiff in its

business, and has acquired valuable and technical

knowledge and experience necessary and requisite

for the proper combining, mixing and compounding

of the same, and knowledge of dependable sources

of supply for obtaining ingredients and the strength

and value thereof. For the same period and in the

same [2] maimer and for the purpose of pest con-
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trol, it has acquired extensive and valuable knowl-

edge of various use of its products and the best

means of distribution thereof to best control all

kinds of pests in various localities, structures and

places infested thereby which are dangerous to the

life, health or property of customeis of i)laintiff,

and said antecedent knowledge is essential to the

successful conduct of such business and particularly

that of plaintiff, and such knowledge is a valuable

trade asset of plaintiff and is by plaintiff disclosed

in whole or in a substantial part to its employees,

including the defendants above named, at the com-

mencement of and during their training in behalf

of plaintiff's business.

(d) In order to carry on said busiiiess in a

unique, sanitary, safe, efficient and exclusive man-

ner, plaintiff does

(i) issue to all agents, employees and repre-

sentatives certain rules and regulations regard-

ing its employees, their conduct, the method of

serving, chemicals and their use and care, and

the names and addresses of accounts or parties'

w^hom the plaintiff is to serve and the contract

to be made for their particular guidance in said

business, and plaintiff does require its em-

ployees to secure from said customers certain

written contracts for service of customers

which, among other things, therein describe the

pest to be eradicated or controlled, the price

therefor and terms of paj^nent and the period

during which said service is to continue;
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(ii) make written agreement, often termed

a franchise, with its principal agent for the

sole and exclusive service by said agent to

plaintiff, which service is confined to a particu-

lar territory and fully defines the relationship,

as more particularly hereinafter disclosed;

(iii) make agreements with its employees to

the end that in view of their training by the

plaintiff, said employees will not give out in-

formation regarding plaintiff's business, as is

more fully hereinafter set forth, all of which

procedure herein described was [3] followed

and performed by plaintiff in establishing its

herein described business in the state and dis-

trict of Oregon;

(iv) services its patrons with what is collo-

quially called "one shot service," meaning iso-

lated single service, or more often under written

contracts giving the price, terms of iDayment,

duration of service, pest to be controlled and

period of service. Said contract service greatly

exceeds the single shot service. All such proce-

dure was instituted and practiced by plaintiff

and subsequently usurped, instituted and prac-

ticed by said defendants in the State of Oregon.

III.

All of said defendants were to a greater or less

extent materially familiar with plaintiff's business,

as above described, and were associated together

and more particularly identified in the public and
customers' minds, as well as among themselves, with

plaintiff's business in the following manner:
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(a) On or about July 1, 1946, plaintiff employed

and defendant Charles P. Brewer accepted and

agreed to act as agent for plaintiff in the State of

Oregon in the business aforesaid, under a sole and

exclusive franchise to render service for and the

sale and use of the products of plaintiff in the busi-

ness aforesaid for a period of ten (10) years after

said date, cancellable on ninety (90) days' written

notice by either party, to the eiTect that the agent

would devote the whole of his time, attention and

energies to promote the interests of the company, to

take all contracts for service in the name of the

company, to purchase his stocks, merchandise and

chemicals from the plaintiff, to procure the sales of

products and promote the service of the plaintiff in

the territory allotted and to hold confidential the

information given him in connection with the plain-

tiff's business, to be responsible for all accounts and

the collection thereof and not to directly or indi-

rectly communicate or divulge to anyone or make

use of any of the trade secrets, formulae, processing

and service of plaintiff's business for the benefit of

anyone other than the [4] plaintiff, and to pay a

proportionate amount of the business to the plain-

tiff and upon the termination of this agreement arid

for a period of three (3) years thereafter to not

directly or indirectly communicate or divulge to

or make use of for the benefit of any person, part-

nership or corporation any of the trade secrets,

formulas, processing methods of the company, or

the names, addresses or requirements of any of the

customers of the company, or any other information
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relating to the company's business which he may

have acquired or learned during his employment,

and will not canvass, solicit or cater to any of the

customers of the company which he may know of

because of his employment by said company, which

at all times herein mentioned refers to the plaintiff,

and which agreement contained other provisions, as

more fully set forth in that certain "Sales Agent's

Agreement with Paramount Pest Control Service"

dated July 1, 1946, made and entered into for a

vahiable consideration, with plaintiff therein called

the '* Company" and defendant Charles P. Brewer

therein called the ''Agent," and subsequently rati-

fied and confirmed, of which agreement, also called

"franchise," a substantial copy in words, letters

and figures is hereto attached and its allegations

by this reference incorporated herein and made a

particular part of this paragraph of this complaint

and for reference marked "Exhibit 1."

That said agreement was on the following dates

in the following manner, verbally modified, ratified

and augmented:

(i) Defendant C. P. Brewer and plaintiff, through

its president, on or about September 20, 1946, at

Portland, Oregon, at the special instance and re-

quest of defendant Brewer and on his representa-

tion that it was too difficult to expand said business

and do all the things he wanted to do to make a

success of said business in Oregon and yet pay to

the plaintiff the 20% of the gross business done by
the agent, as specified in said contract or franchise,
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did orally agree to modify said franchise in the fol-

lowing particulars only, to wit:

That GveA'Y time defendant C. P. Brewer took any

money for his [5] personal use from the business

done by him under said franchise, he would pay

to plaintiff a like sum of money; that such an ar-

rangement would be retroactive to July 1, 1946, an4

continue up to January 1, 1947, by which time de-

fendant Brewer would be profitably established..

Such arrangement was made l)y plaintiff under the

still continuing confidence in the ability and in-

tegrity of defendant Brewei' and with the under-

standing that defendant Charles P. Brewei* was

making and would continue to make a profit and

would not draw out any money except as said busi-

ness would warrant said total withdrawal, and in

all other particulars the provisions in said franchise

contained would continue in full force and effect.

Under the above modification, an indebtedness

from defendant Charles P. Brewer to j)laintiff of

some $1,200 to $1,500 was forgiven, the exact

amount of which is known to said defendant.

(ii) On January 1, 1947, said franchise was again

in full force and effect, and during the months of

January and February of 1947 there became due

and owing thereunder to plaintiff from defendant

Brewer the total sum of $994.25 upon which defend-

ant C. P. Brewer made a payment on February 6th

of $250.00, and again on March 6, 1947, he paid

$250.00, making a total of $500.00 payment, and the

balance of $494.25 was paid March 13, 1947, but
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the franchise obligations for the months of March,

April, May, June and July, amounting to the sum

of $2,675.41 were not paid and demand was made

therefor upon the defendant Charles P. Brew^er and

he refused to pay the same, and on or about June

20, 1947, at the special instance and request of de-

fendant Charles P. Brewer and under plaintiff's

continuing confidence in his sincerity, ability and

integrity, plaintiff and defendant Charles P.

Brewer again made a mutual modification of the

terms of payment of said franchise and did compro-

mise all sums due under said franchise and its part

time modification, and agreed that for the period

from July 1, 1946, to June 30, 1947, the total sum of

money due, owing and unpaid by defendant Charles

P. Brewer to plamtiff was $3,359.61, and said com-

promise was satisfactory [6] and agreed to by the

defendant Charles P. Brew^er, and upon which he

made a payment of $259.61 on July 9, 1947, and,

with other credits allowed, left a balance of money
still due, omng and unpaid by defendant Charles P.

Brewer to plaintiff of $2,507.41, for which demand
has been made, and defendant Charles P. Brewer

has failed, neglected and refused to pay the same,

(iii) Said franchise agreement had never been

cancelled by either party and was ratified by pay-

ments as aforesaid and was from July 1, 1947, up
to and including August 1, 1947, in full force and
effect and under the terms thereof defendant

Charles P. Brewer owed the plaintiff for said month
of July, 1947, the sum of $478.15 for which demand
has been made and which is now due, owing and
unpaid.
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(iv) Still having confidence in the a})ility and

integrity of defendant Charles P. Brewer and at

his special instance and request and as an r.id by

the plaintiff to said defendant in building up the

business to the profit of both parties and because

defendant Charles P. Brewer complained he could

not do it alone, plaintiff and defendant Charles P.

Brewer on or about January 20, 1947, at Portland,

Oregon, agreed to augment said franchise agree-

ment with additional help and compensation, and

mutually and orally agreed as follows:

Plaintiff would and did send a salesman and serv-

iceman from its main office at Oakland, California,

to Eastern Oregon territory to there and then build

up a mutual business, and plaintiff would pay the

salaries and expenses thereof in the first instance,

and any profit or loss and expense of said venture

would be shaved equally between plaintiff and de-

fendant Charles P. Brewer;

That the total expense of said undertaking was

$1,921.74 of which defendant's share was $960.87

and the immediate proceeds from said undertaking,

not including the future benefits to the said business

thereby established, was $1,317.00 of which plaintiff

was entitled to one-half or $658.50, or a total amount

due plaintiff from defendant under this special con-

tract of $1,619.37, and demand has been [7] made
for said sum due, owing and unpaid and defendant

Charles P. Brewer has refused to pay the same.

(b) That defendants Raymond Rightmire and
Carl Duncan are both residents of and inhabitants
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in the State of Oregon and were employed by plain-

tiff for some time prior to July, 1947, and each for

himself and as a condition of employment did sign

and deliver to plaintiff its agreement in writing in

words, letters and figures substantially as follows,

to wit:

"Because I do have a limited knowledge of

the exterminating, pest control, or termite busi-

ness, and do not know any formulas, processes,

methods, or other trade secrets, thereof, I agree

not to give out any learned information such as

formulas or customs, or to go to work for any

other pest control firm for a period of three

(3) years after the termination of my employ-

ment wdth this company, in the district in which

I am now working.''

(c) Defendant Rosalie Brewer is now and at all

times herein mentioned was the wife of the defend-

ant, Charles P. Brewer, and a resident of and an

inhabitant in the State of Oregon and was book-

keeper for said defendant and in partial manage-

ment of plaintiff's ofl&ce at Portland, Oregon, and

in complete management upon the absence of de-

fendant Charles P. Brewer, and was authorized to

and did sign checks of the plaintiff, together with

her defendant husband, and either in whole or in

part substantially and materially knew all of the

matters and things herein alleged in connection with

plaintiff's business and did participate in depriving

plaintiff of its business, as hereinafter more fully

alleged.



; vs. Charles P. Brewer, et al. 13

(d) Defendant Earl Merriott is now and at all

times herein mentioned has been a resident of and

an inhabitant in the State of Oregon and was em-

ployed by plaintiff on or about February 3, 1947,

through the action of defendant Charles P. Brewer

who, had he done as required by his agreement,

would have signed defendant Merriott upon a con-

tract similar to that of said defendants Duncan and

Rightmire, but defendant Merriott knew all, or sub-

stantially all, of the matters and things herein

alleged and was particularly familiar with formu-

las, methods, chemicals [8] and service of plaintiff,

and elected to associate himself with the defend-

ants, as hereinafter described.

IV.

Said defendants were for various periods of time

prior to August 1, 1947, either in the employment

or service directly or indirectly of i)laintiff and

thereby possessed of the knowledge of plaintiff's

business, its chemicals, methods of application, all

as above described, and all the patrons and cus-

tomers of plaintiff and their addresses who were
either under contract with or served by the plain-

tiff; that said employment of defendants by plaintiff

terminated by voluntary act of defendants in ac-

cordance with the scheme hereinafter described, on
August 1, 1947, and for some time prior thereto

and during their employment, the exact time being

to the plaintiff unknown, defendants and eadi of

them with the others did combine, conspire, con-

federate, agree and cooperate among themselves and
with each other to do the following things:
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(1) to breach and refuse to perform their indi-

vidual contracts and agreements or employment

with this plaintiff and to aid and assist each other

in such purpose and scheme;

(2) to acquire for themselves and for the benefit

of each other and their joint association all the

knowledge defendants could of plaintiff's business,

chemicals, formulae, material and methods, as here-

inabove described, together with the names and ad-

dresses of all patrons and customers or contacts of

plaintiff

;

(3) to serve plaintiff's customers well and thereby

to build up a good will for themselves thereafter,

where the customer would know only the attending

defendant or defendants as the party serving said

customer in the work of pest control and to thereby

be able by such personal contact to later acquire

this account for their own use and benefit and to the

exclusion of that of the plaintiff;

(4) for themselves to take over, acquire, hold

and serve permanently all the customers and pa-

trons of plaintiff immediately upon the [9] termina-

tion of their employment which they then and there

contemplated doing when they had sufficiently estab-

lished their o\yji good will with customers of plain-

tiff which was to be done during a period of three

years immediately following the termination of

their employment and to take unto either their

association or to themselves all money of the plain-

tiff, its methods, chemicals, systems, service, pa-

trons, business, equipment and profits and place

themselves in relation to the customer in the identi-
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cal position pi'eviously occupied l)y ])laintiff, and

to do for all customers of i)laintiff the identical

or similar scivice which they liad performed while

in the employ or association with plaintiff so that

in the customers' mind there would be no distinc-

tion in the matter of service;

(5) to cause customers or patrons of plaintiff to

hr(\ak their contracts with plaintiif or to cease their

single shot service in favor of themselves and to

advise and represent to patrons that plaintiff was

liquidating or going out of business or no longer

serving them, and that they were taking over the

business and would carry on in identically the same

efficient and satisfactory manner as they had pre-

viously done and to do so quickly and effectively,

thereby intending to acquire said plaintiff's busi-

ness prior to the time the plaintiff would have any

opportunity to reestablish its business, procure the

necessary trained personnel involved in its service

and the equipment necessary to serve the customers

either mider contract or single shot service and

thereby defendants would acquire all the business

of plaintiff;

(6) to ignore the territorial limits of said fran-

chise and go into the states of Idaho or Washington
and by application of plaintiff's products, methods
and equipment to establish for themselves a busi-

ness in said localities;

All of which conspiracy, scheme and plan said

defendants are now performing and carrying into

effect by their joint and several action. [10]
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Y.

To effect said conspiracy and scheme of self-en-

richment, defendants, either jointly or severally,

but always with the purpose of aiding and abetting

their organization and each other, did do and ac-

complish the followmg overt acts, to wit

:

(1) On July 24, 1947, and after defendant

Charles B. Brewer felt himself sufficiently en-

trenched in the favor of the customers of said plain-

tiff, said defendant Charles P. Brewer did in

writing and without the ninety days' notice specified

in his contract, make, sign and deliver an instru-

ment terminating his franchise as of August 1,

1947, of which the following in words, letters and

figures is substantially a copy:

''July 24, 1947.

''Mr. T. C. Sibert

638 - 16th St.

Oakland 12, Calif.

"Dear Ted:

"Will you please except my resignation and

the termination of my franchise as of August

1, 1947.

"I will, before August 1, take inventory of

all supplies and equiptment owned by me, so

that we will be able to effect a cash settlement

at that time. If you care to buy my equiptment

that will be alright with me, otherwise I'll keep

it as I could maybe use it in the future.
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*' Please advise me as to whether you want to

audit the books, or if J should have it done

here by a registered C.P.A.

Respectfully yours,

CHARLES P. P>REWER.'^

(2) took all the chemicals and equipment previ-

ously used and continuing to use some parts thereof

by delivering some and keeping the residue.

(3) Defendant Charles P. Brewer bought from a

third party an automobile with plaintiff's money,

taking the same in his own name and mortgaging it

to a bank whereby repossession by plaintiff was

prevented, which automobile he continues to use

in the business of said defendants.

(4) Defendant, Rosalie Brewer, under the con-

spiracy and scheme [11] herein described, did make,

execute and acknowledge on July 30, 1947, a cer-

tain "Certificate of Assumed Business Name"
wherein the said Rosalie Brewer (she not being

under the same contract or franchise with her hus-

band) did falsely and fraudulently declare that the

real and true names and post office addresses of the

persons conducting, having an interest in or intend-

ing to conduct the business of pest control under

the name and style of "Brewer Pest Control" lo-

cated at Portland, Multnomah County, Oregon,

were the following, to wit: "Rosalie Brewer, post

office address 4929 Northeast 28th Avenue, Port-

land, Oregon," which assumed business name de-

fendants caused to be recorded in Book 61, Record
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of Assumed Business Names of Multnomah County,

Oregon, at page 212 thereof.

Subsequently, at an appropriate time, when de-

fendants felt they were no longer in danger of any

action on the part of this plaintiff, the said defend-

ant Rosalie Brewer did on, to-wit, August 27, 1947,

make, sign and acknowledge a "Certificate of Ee-

tirement" stating falsely and fraudulent that she

no longer had any interest or business in "Brewer's

Pest Control," and concurrently with said defend-

ant Rosalie Brewer filing her Certificate of Retire-

ment, the said defendant Charles P. Brewer did

falsely and fraudulently file a "Certificate of As-

sumed Business Name" in which he declared that

the person conducting, having an interest in and

intending to conduct the business of pest control

under the assumed business name of "Brewer's

Pest Control" was "Charles P. Brewer, post office

address 4929 N. E. 28th Avenue, Portland 11,

Oregon";

All of the above described action being in further-

ance and execution of the conspiracy and associa-

tion hereinabove described, and defendant Charles

P. Brewer continues to operate under said alleged

assumed name, and all of said defendants have so-

licited, served and applied plaintiff's methods and

products under the name of "Brewer's Pest Con-

trol" or similar identification of their association.

(5) That the above described action of acquiring

said business [12] of i3laintiff was by defendants

Charles P. Brewer, Raymond Rightmire and Carl
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Duncan done knowing!}^ and intentionally, oonti-ary

to and in violation of their agreement not to go

to work Cor any other pest conti'ol firir) f'oi- a ])eriod

of thi-ee years after the termination of their em-

ployment with phiintiff company in the district in

which they were working, and defendants Rosalie

Brewer and Earl Merriott were knowingly and in-

tentionally aiding and abetting, under their scheme

and conspiracy for self-enrichment, the said defend-

ants Charles P. Brewer, Raymond Rightmire and

Carl Duncan in the manner hereinabove alleged.

(6) That all of said defendants knowingly and

intentionally aided defendant Charles P. Brewer in

the violation of his franchise contract in the follow-

ing particulars:

(a) In not serving the Compaiiy faithfully,

diligently and in accordance with his best abili-

ties in all respects and in not using his

utmost endeavors to promote the interests of

the Company;

(b) did not take all contracts for work and

service to be rendered by the Agent to custom-

ers in the name of the Company

;

(c) did not aid in causing the proceeds of

said service to be paid to plaintiff and did not

pay any sums arising from said business to

plaintitf

;

(d) in not purchasing all of his supplies

from the plaintiff;

(e) did not use every effort in the ])romotion

and sale of the products of plaintiff or do what-
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ever was necessary or required by the plaintiff

to increase the business of said plaintiff;

(f ) did take from the records of the plaintiff

the private information of plaintiff, including

copies of the names and addresses of customers,

and used it against the plaintiff and in further-

ance of their own business;

(g) did not deliver up to the plaintiff on

demand all of the property, cards, information,

stock, merchandise, chemicals, equipment or in-

strumentalities used in connection with said

business

;

(h) while making collections, did not make

himself responsible [13] for all accounts served

in his territory and for the collection thereof

and for all men working for or under him in

said territory

;

(i) by canvassing, soliciting or catering to

any and all of the customers of the plaintiff

which he had known because of his employment

by said plaintiff;

(j) by taking to themselves rather than pro-

tecting trade secrets, formulas, methods, proc-

esses and the like and all customer lists,

operation data discovered, acquired or prepared

during their employment, as the sole property

of the Company.

That all of said defendants, since the cessation

of their employment with the plaintiff and under

the conspiracy and scheme herein alleged, have

done the identical or similar service for the de-
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fendant Charles P. Brewer or their organization

which they did and performed for this ])laintiff and

which service is done for tlicir personal and asso-

ciated enrichment and benefit and have taken unto

themselves all of the business created by the plain-

tiff through its agents and employees and intended

to be and previously acknowledged by said defend-

ants as the business solely owned and served by

the plaintiff.

VI.

That a full and complete accounting and state-

ment of the obligations due, owing and unpaid to

plaintiff from said defendants, individually or col-

lectively, is as follows:

(1) From Defendant Charles P. Brewer:

(a) Balance due under the settlement as of

June 30, 1947, from defendant Charles P.

Brewer to plaintiff, $3,100.00;

(b) Due, as aforesaid, on the July 1947 fran-

chise account, $478.15;

(c) Investment of plaintiff, which was a total

investment in furniture, fixtures, equipment

and tools that were on the territory at the

time Charles P. Brewer took his franchise and

which he received, $1,259.63;

(d) Defendant Charles P. Brew^er failed to

turn in the [14] balance of the assets herein-

after mentioned and which plaintiff would pre-

fer in kind, but which was of the reasonable

sum of $973.00;
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(e) Under the modified agreement between

defendant Charles P. Brewer and plaintiff

herein, whereby said defendant was to pay to

plaintiff the same sum of money that took from

the business for himself, an accounting has

disclosed that there were some twenty-one items

either in his favor personally or charged to ex-

pense wherein there were no invoices or sup-

porting data on tile in said Brewer's office to

show that the same were actually paid or that

they were legitimate expenses of the business

or otherwise deductible from the earnings of

the Agent. These amounted to the sum of

$925.89 and until and imless said defendant

Brewer properly accounts for the same, they

are charged against his account as unauthorized

withdrawals

;

(f) Under the special agreement hereinbe-

fore alleged in Paragraph III (a) (iv) on

page 7 hereof, the sum of $1,619.37 is due,

owing and unpaid from said defendant Brewer

to Plaintiff;

The above liabilities making a total of

$8,356.34;

(g) There is to be credited to defendant

Charles P. Brewer's account the following:

Accounts receivable not collected by defend-

ant Charles P. Brew^er, as specified in said con-

tract, but collected b}^ the plaintiff and credited

to said defendant, $1,297.25;

Inventory turned in by defendant Charles P.

Brewer of $540.71;
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Turned, in by defendant Charles I*. IJrewer

on the original investment of i>laintifT in the

assets, $1,465.71;

The above credits making a total of $3,303.67,

and leaving a balance of $5,052.67 due under

contractual obligation.

(2) Damage caused by said defendants to this

plaintiff by virtue of their conduct, as hereinbefore

described, includes the following:

(a) When said defendants started to usurp

and take over all [15] of plaintiff's contracts,

plaintiff sent men into said territory to inter-

view and hold such accounts as j)laintiff could,

and the action of said defendants, as herein de-

scribed, damaged plaintiff m the amount of said

expense, consisting of $3,596.95.

(b) There were unexpired contracts between

plaintiif and its customers which were taken

over and served by the defendants, which con-

tracts were in writing and signed for a year

but which, before their unexpired period had

run, were cancelled by customers because de-

fendants were serving them, and the sum of

money lost by virtue of the cancellation of said

contracts because of the action of said defend-

ants, is the sum of $2,481.50.

(c) There were other contracts between

plaintiff and its customers which were in writ-

ing and the original term thereof had ex^ured,

but which written contracts provided that the

terms of said written agreement with the cus-
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tomer were to continue after the expiration

of the original term "imtil cancelled in writing

by either party," and said contracts were not

cancelled in writing or otherwise until the de-

fendants themselves, by their concerted action,

usurped and took over the service covered in

said written agreements, and the damage occa-

sioned by defendants to plaintiff in taking over

such service represented a sum of $775.00.

(d) When said defendants, by their con-

certed action, took over the business of plaintiff

in O'regon and other localities, men Avho were

trained and valuable to the plaintiff's service

in California and Washington were taken away

from their respective localities and the business

of this plaintiff and sent to Oregon for the pur-

pose of serving plaintiff's business here, and

in this process the plaintiff lost money which

constitutes an item of damage occasioned by

these defendants against this plaintiff and which

item of damage, if it is ascertainable, should be

included herein as a claim against said defend-

ants, and unless the same is ascertainable (and

at the present time plaintiff has no means of

definitely ascertaining this amount), it is al-

leged that this [16] certain damage, but in-

definite in amount, constitutes an additional

grounds for injunction and equitable relief.

(e) That the defendants, and each of them,

have been actively engaged since August 1, 1947,

and prior thereto, in taking away the business
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and accounts, either under contra^-t or single

shot, of ])laintiff, in vi(>lation of tlieir three-

year non-eonii)etitive agreement, as herein de-

scribed, and plaintiff alleges that this damage

has amounted to approximately the sum of

$1,500.00 per month, or a damage of a total

amount of $4,500.00 to the present date and

continuing, and increasing as long as defend-

ants are permitted to operate under said C(jn-

spiracy.

VII.

(a) Plaintiff has either performed and there has

occurred all conditions precedent to the bringing of

this suit or defendants' conduct has made the same

impossible or unnecessary.

(b) Plaintiff has set forth herein the names and

activities of all parties known to it as pai'ticipating

in the conspiracy, and alleges that it is informed

and believes that there are others connected with

said defendants in this conspiracy, but whose names

and addresses are not known at this time to this

plaintiff.

VIII.

In addition to the sums of money due and the

damages occasioned to plaintiff by defendants

jointly and severally as above described, said de-

fendants have jointly and severally caused damage
to plaintiff which is difficult and impossible of ascer-

tainment because of the nature of defendants' ac-

tions, and has caused plaintiff to expend large sums

of money in the protection of its rights, and unless
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restrained by action of this Court, said defendants

will jointly and severally continue in said course

of conduct and create further irreparable cost and

damage to plaintiff ; that plaintiff has no plain, ade-

quate or speedy remedy at law, but only in this

court of equity.

Wherefore, Plaintiff Prays a judgment of this

Honorable Court as [17] follows:

(1) For a temporary restraining order, enjoining

said defendants and all persons now unknown to

plaintiff and similarly engaged with defendants, as

herein described, and each of them, from continuing

their unlawful and unconscionable conduct, all as

above mentioned, and, upon final hearing of this

cause on the merits, that said temporary restraining

order be made a permanent injunction against de-

fendants and each of them under penalty of con-

tempt of court if defendants, or either of them,

continue in said practice herein described or in con-

flict with their agreements;

(2) Against said defendants, and each of them,

for such sums of money as the Court may find are

due, under the above allegations, to plaintiff either

under contract or in damages, and to pay over to

plaintiff all the gains, profits and advantages de-

rived by defendants, or either of them, from their

unlawful conduct, as herein described, or such sum

of damages as the Court finds proper;

(3) RequiHng defendants to specifically perform

said agreement in delivering up to this plaintiff all

merchandise, stock, chemicals, equipment, formulas
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and secret trade information used exclusively in

the above described business of plaintiff and

acquired at great expense by plaintiff and protected

by contract from falling into the hands of nnserup-

idons and imlawful competitors, and that the sanie

be impounded in court during the pendency cf this

action

;

(4) For plaintiff's costs heiein; and

(5) Such other, further or different relief as to

this Honorable Court may seem just and equitable

in the premises

;

(6) Plaintiff demands of defendants, and each of

them, that within fifteen (15) days from the service

hereof, each of said defendants make the following

answers separately and fully, in writing and under

oath, for the purposes of this actic n only and subject

to all pertinent objections to admissibility which

may be interposed at the trial:

(a) That each of the following documents pleaded

in this [IS] Complaint are genuine:

(i) the contract or franchise of July 1. 1^46.

between plaintiff and defendant Charles P.

Brewer, hereto attached as "Exhibit 1";

(ii) the agreement between plaintiff and em-

ployees, as described in Paragraph III (b) on

page 8 hereof;

(iii) the letter of resignation, as described in

Paragraph V on page 11 hereof.

(b) That each of the following statements are

true:

(i) That defendants are jointly and severally

(1) soliciting or (2) serving customers or
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patrons for pest control service who were for-

merly (1) under contract with plaintiff for

similar service or (2) who were served by plain-

tiff for pest control.

(ii) That upon service of customers by the

defendants, or either of them, the defendants

used the following notice

:

** Patrons

This establishment inspected and serviced

each month for disease carrying pests

By
Brewer's Pest Control

State-Wide

4929 N. E. 28th Avenue, Portland 11, Oregon

1947 WEBster8082"

(c) Submit a list of all patrons and customers

and their addresses served by defendants, or either

of them, and whom they are now serving or have

served since August 1, 1947, in the matter of pest

control.

Dated at Portland, Oregon, this 22nd day of

October, 1947.

KENNETH C. GILLIS,

F. LEO SMITH,
ROBERT R. RANKIN,

Attorneys for Plaintiff.

[Endorsed] : Filed October 24, 1947. [19]
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EXHIBIT No. ]

SALES AdENT'SAGRKEMENI^ WITH PAKA-
MOUNT PEST CONTROL SP^RVK.'E

Tliis Agveement executed in duplicate at Oak-

land, California, this 1st day of July, 1946, by the

Paramount Pest Control Service, a corporation,

hereinafter called the Company, and Charles P.

Brewer of Portland, Oregon, hereinafter called the

Agent,

Witnesseth

:

1. The Company hereby grants to the Agent, and

the Agent does hereby accept the sole and exclusive

franchise to represent the Company in i-endering

services for and selling and using the products of

the Company in that certain territory described as

follows, to wit: The entire State of Oregon. Any

deviation shall be in writing with Franchise holders

of adjoining states, a copy of which must be sent to

Company.

It is understood and agreed that this franchise

only covers such services and i)roducts as can be

rendered, used and sold by Agent under a Group

''E" Owners and Operators License issued by the

State of California, and that nothing herein con-

tained shall prevent Companj^ from rendering,. using

and selling services and products of the Company
in said territory which are not covered by said Group

*'E" Owners and Operators License, or which can-

not be rendered, used or sold by Agent by reason of

the limitations of said License.
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It is agreed, however, that if and when Agent

secures a License to render services for and to use

and sell products of the Company in addition to those

covered by Group *^E" Owners and Operators Li-

cense, that Agent shall then have the right to [20]

and he is hereby granted the Exclusive Franchise

imder the terms and conditions of this contract for

such additional services and products.

2. This Agreement shall become effective on the

1st day of July, 1946, and shall, unless sooner ter-

minated as herein provided, continue in full force

and effect for a period of ten (10) years from said

date. Said agreement may be concelled by either

party at any time on ninety days' written notice to

the other. At the end of said period of ten (10)

years provided for herein, in the event that all of

the terms and conditions of this agreement have

been kept and performed, said agreement shall

thereby be automatically renewed for the same

period of yeai's as originally granted for, and there-

after shall continue for successive like periods un-

less cancelled, as provided herein.

3. The Agent shall devote the whole of his time,

attention and energies to the performance of such

duties as may from time to time be assigned to him

by the Company, and shall not either directly or in-

directly, alone, or in partnership, be connected with

or concerned in any other business or emplojTnent

whatsoever during the said term of his employment,

and shall serve the Company faithfully, diligently

and according to his best abilities in all respects,

and use his utmost endeavors to promote the inter-

ests of the Company.
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4. All contrac'ts for woik and services to be ren-

dered by Ap^ent to customers shall be taken in the

name of the Company, the orij^inal of said contract

shall, upon its execution, be fonvarded to the Com-

pany, tlio Agent retaining a Copy and the Customer

being [21] furnished a copy.

5. Agent agrees to pay Company in the manner

hereinafter provided for such Franchise twenty

(20%) per cent of the gross business done by Agent.

As compensation for his sers'ices. Agent shall retain

all gross profits over said twenty per cent (20%)
above mentioned.

6. From his compensation. Agent agrees to pay

the following expenses of maintaining said business

in said territory, namely:

a. Wages Service

b. Materials & Expense Service

c. Wages Salesmen

d. Commissions

e. Advertising

f. Auto Expense—Gas, Oil & Repairs

g. Dei)reciation

h. Insurance

i. Taxes & Licenses

j. Traveling Expense

k. Wages Office

1. Bad Del)ts

m. Donations

n. Gas Light & Water
o. Legal & Accounting

p. Miscellaneous Expense
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q. Office Expense—Stationery, Printing &

Supplies

r. Telephone & Telegraph

s. Discounts & Allowance—Received

t. Profit & Loss on Sales of Capital Assets

u. Tithing

V. Discounts & Allowance—Paid

w. Interest Paid

together with such other expense as in the judgment

of the Company should be charged against said

business.

7. Company agrees that from the amount due

the Company under paragraph 5, there shall be

deducted an amount equal to ten per cent (10%)

thereof, which shall be paid to the Christian Service

Foundation, a non-profit charitable organization.

Agent agrees that from the monthly net profit of

said business shall be deducted an amount equal to

ten per cent (10%) of said net profit, [22] which

shall be paid to said Christian Service Foundation.

8. Agent shall open a bank account in the name

of the Company and shall deposit therein all moneys

received by him in connection with said business.

Moneys shall be drawn out of said account only

upon the signature of Agent and some employee of

Agent, to be designated by Agent.

9. Agent shall keej^ books of account showing

all transactions in said business. Said books shall be

opened by Company Auditor and shall then be main-

tained to conform with the systems used by Com-

pany and as directed by said Auditor. Agent agrees
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that all times tlic rcprcsciitativos of tlu* ('(>rn]>any

shall have free access to the oflfices of Agent and to

all books, records, materials and docnments used

by said Agent in connection with the business cov-

ered by this contract.

10. The Company Auditor shall audit the books

of Agent immediately after the last day of each and

every month during the life of this contract, and

prepare a statement of the business done during the

previous month by Agent, together with a i)rotit

and loss statement for said previous month. Upon
the completion of said statement and presentation of

a copy thereof to Agent, said Agent agrees to forth-

with deliver to said Auditor a check payable to

Company for the amount due Company under said

statement, less ten per cent (10%) thereof; a check

payable to Christian Service Foundation for the ten

per cent (10%) of the amount due Company under

said statement, and a check payable to Christian

Service Foundation for an amount equal to ten per

cent (10%) of agent's net profits, as shown by said

statements. Said checks, in any event, must be de-

livered on or before the 10th day of the month ih

which they are due. It is agreed by both parti^

that the decision of the Auditor as to the correctness

of said statement and of all items listed thereoii

shall be tinal and conclusive as [23] to both parties.

11. Agent shall be allowed deductions from gross

business acquired in any one month as shown by his

books for cancellations of any business, and allow-

ance slips duly allowed. These deductions shall be
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made from the gross business of the next succeed-

ing month after the month when such cancellations

or allowance slips occur.

Agent shall stand all loss for failure to make col-

lections.

12. The Agent shall maintain an office in his ter-

ritory and shall cause the name of the Company, as

well as his own, to be properly listed in the local

telephone director)^ in the classified section thereof,

and shall display upon the windows of any office the

name of the Company as well as his own name, as

Agent. At the time of signing of this agreement, the

Company agrees to furnish him with such trucks

and equipment as in its judgment is necessary for

his use. Thereafter Agent agrees to purchase on his

own account such additional trucks and equipment

as shall be necessary to handle his said business.

.13. Upon the signing of this contract, Agent

agrees to purchase from Company such stock, mer-

chandise, chemicals and materials as will provide

him with such quantity of each as will meet the

needs of his business for the next succeeding thirty

days and that he will contiinie to maintain such

quantities of each as will meet the needs of his

business for a thirty day period. Notice of his in-

tention to purchase any of the above must be given

at least thirty days in advance of the delivery date.

14. The Agent agrees to use every eifort in the

promotion and sale of the products and services of

the Company in the above territory and do what

ever shall be necessary or required by the Company
to increase the business of said Company in said

territory.
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15. Each oi* tlie ])ai'ti('s hereto sliall Itc excused

from the ix'rformaiice of tlie tenus and conditionfi

lierein contnined, and tliis agi'ecnieril and nil the

terms and conditions herein contained are suhject

to such interference, interni])tion or cessation as

may be caused by acts of God, strikes, lock-outs,

floods, boycotts, })icketing, acts of the public enemy,

governmental ])riority regidations, laws, regulations

or executive orders of tlie Government of the United

States, or any other cause or condition over which

the party has no control.

1(). The Company agrees to furnish the Agent

all advertising matter, contract forms, letterheads

and any other printed matter which, in the opinion

of the Company, is necessary in the operation of the

business of the Agent, and which Agent agrees^ ^o

pay for. All advertising, window displays and list-

ings shall conform to the methods as given to him

by the Company.

17. It is expressly understood and agreed by the

Agent that all of the rules and regulations of the

Company which are now printed and in full force

and effect, or any amendments that may be ra'ad^

hereafter, or any subseque.st rules and regulations

made by the Company, shall be and they are lierieby

declared a part of this contract and binding upon

the Agent, and the Company agrees to furnish the

Agent with a copy of any rules and regulations now
in force, and to immediately furnish him with any

amendments or new rules and regulations that mey
be hereafter adopted. [25]
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18. The Agent agrees to at all times keep intact

all of the Communications and other material given

to him by the Company as confidential information,

and that in the event of the termination of this

agreement he will surrender all of the same to the

Company or its designated agent, and will not at or

subsequent to the termination of this agreement

divulge such confidential information to anyone out-

side of the organization.

19. Any notice to be given under the terms of

this agreement by the Company to the Agent may
be given by placing the same in a sealed envelope

addressed to the Agent at , and said sealed

envelope containing the notice so addressed, with

postage thereon prepaid, shall be deposited in the

United States Post Office at Oakland, California or

any other place. In the event that the principal

place of business of the Agent may be changed, and

the Company is notified of said fact prior to the

mailing of any notice under this agreement, then

said notice shall be sent to the address where the

principal place of business is then located. Upon
such deposit being made, as aforesaid, the notice

shall, for all purposes of this agreement, be com-

plete.

20. In the event of the termination of this agree-

ment, Agent promises and agrees to surrender and

deliver to the Company, upon demand, possession of

the office, all of the records, cards, information,

stock, merchandise, chemicals, equipment and any

and all instrumentalities connected with and used

in his said business. Said demand may be made at
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any time after notice of termination is received or

served.

21. Should Agent own llic real property and

bnildinij^ in which his said office is located at the time

of the termination of this agreement for any cause,

then said Agent agrees to and does [2G] hereby

grant Company the right and option, for a period

of ninety days after the termination of this con-

tract, to purchase said property at the fair market

value thereof.

22. In the event of the termination of this agree-

ment the Company agrees to i)ay Agent, or his legal

representatives, the cost of all stock, merchandise,

chemicals and equipment owned by Agent and used

in connection with said business, less any deprecia-

tion on same that appeal's on the books.

23. Neither this agreement nor any interest

therein sliall be assignable at the hands of said

Agent, except as hereinafter provided, and in the

event any assignment is made by the Agent for the

benefit of creditors, or if said Agent be adjudged a

bankinipt, whether voluntary or involuntary, or if a

receiver be appointed in any proceedings against

the Agent, this agreement and all the rights of the

Agent thereunder shall immediately terminate.

24. Agent agrees to cover his employees and

property with all necessaiy fire, theft, liability and

compensation insurance with proper policies, to be

approved by Company, and further agrees to take

out such other insurance as Company shall deem
necessary, all to be paid for by Agent, and which

shall be included as an expense against his said

business.
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25. The Agent agrees that he will not at any

time during the life of this agreement mortgage,

hypothecate, pledge or seek to encmiiber any mer-

chandise, personal property or equipment in his

possession consigned to him by the Company.

26. Agent agrees that he will at all times conduct

his business in accordance with and conform to all

municipal, county, state and federal statutes, laws,

ordinances, regulations and executive orders. [27]

27. It is agreed that the laws of the State of

California shall govern any and all questions that

at any time may arise concerning the validity, con-

struction or interpretation of this agreement, or any

provision thereof, and the parties hereto agree that

should any civil action be filed upon this agreement,

or for any violation thereof, that the same shall be

filed in the Superior Court of the State of Califor-

nia, in and for the County of Alameda, which said

Court is hereby given exclusive jurisdiction of any

such action. Time is expressly agreed to be of the

essence thereof.

28. A waiver by the Company of any branch or

any term or condition of this agreement shall not be

construed in any way as a waiver of a further, like,

or other breach of this agreement.

29. The Company reserves the right to interview

and be satisfied with and approve all persons em-

ployed by the Agent in his territory, and the Agent

agrees that he will not employ any person without

first securing the approval of said Company. Agent

agrees to discharge any person employed unsatis-

factory to Comimny, on demand.
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30. Tlic; Agent agrees to be responsible for all

accounts served in his territory, for the collection

of all accounts in his territory, and for all men work-

ing for and under him in said territory.

31. 'i'he Agent further agrees that for a period

of three years after the termination of this agree-

ment, or his period of employment, he will not, di-

rectly, or indirectly, communicate or divulge to or

make use of for the benefit of any person, })artner-

ship or corjjoration any of the trade secrets, for-

mulas, processing methods of the Company, or the

names, addresses or requii'ements of any of the cus-

tomers of the Comi)any, or any other information

related [28] to the Company's business which he

may have acquired or learned during his employ-

ment. The Agent further agrees that he will not,

either as an emx>loyee, employer or otherwise, can-

vass, solicit or cater to any of the customers of the

Company, which he may know of because of his em-

ployment by said Company.

32. The Agent further agrees that all trade se-

crets, formulas, methods, processes and the like, and

all customers' lists, operation data, discovered, ac-

quired or prepared during his emplo\Tnent, and con-

nected with the business of the Company shall be

the sole property of the Company.

33. The Agent further agrees that he will submit

the necessary information for obtaining a surety

bond in such proportion as the Company may re-

quire, and furnish said bond upon demand of the

Company. The Company agrees to pay the premium
on said bond.
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34. Should the Agent die during the life of this

agreement and leave a will designating a person

whom he desires to have carry on the services pro-

vided for in this contract, and providing any condi-

tion or limitation upon same in said will, the

Company agrees that it will enter into a contract

similar in form and effect to the within contract

with such person, and changed only by the condi-

tions or limitations provided in said will, providing

the new man is satisfactory to the Company.

35. The Company shall be the exclusive judge

of whether the Agent is complying with all the

terms and conditions of this agreement, and its

decision in this matter shall be final and conclusive

as to that fact.

36. This agreement shall be binding upon the

heirs, executors, administrtaors and assigns of the

parties hereto. [29]

In Witness Whereof, the parties hereto have here-

unto set their hands and seals the day and year first

above written.

PARAMOUNT PEST
CONTROL SERVICE,

a Corporation,

By /s/ G. H. FISHER.
/s/ CHARLES P. BREWER,

Agent. [30]
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[Title of District Court and Cause.]

MOTION FOR RESTRAINING ORDER

Comes Now the plaintiff above named, appearing

by its attorneys, Kenneth C. Gillis, F. Leo Smith and

Robert R. Rankin, and move the above-entitled court

for an ordei* restraining said defendants from a ccm-

tinued operation and practice, as more fully de-

scribed in the Complaint herein ; and

Moves that this Court issue an Order to Show

Cause, fixing a time and place for hearing, why the

defendants and each of them should not be so

restrained.

This motion is based on

(1) The verified Complaint filed herein and ref-

erence to which is hereby made

;

(2) The affidavit of T. C. Sibert, President of the

plaintiff corporation, and attached to this

Motion

;

(3) The Rules of Civil Procedure for the District

Courts of the United States ; and

(4) On statutes and authorities in interpretation

thereof.

Dated at Portland, Oregon, this 22nd day of

October, 1947.

KENNETH C. GILLIS,

F. LEO SMITH,
ROBERT R. RANKIN,

Attorneys for Plaintiff.

[Endorsed] : Filed October 24, 1947. [31]
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[Title of District Court and Cause.]

AFFIDAVIT IN SUPPORT OF MOTION FOR
RESTRAINING ORDER

State of California,

County of Alameda—ss.

I, T. C. Sibert, being first duly sworn, depose

and say:

That I am the President of the plaintiff corpora-

tion; that I have read and verified the Complaint

herein; that I know its contents and the allegations

therein contained, and that the same are all true as

I verily believe

;

That the defendants, in the manner in said Com-

plaint described, are doing substantial damage to

the plaintiff, and three of them were under contract

to refrain from doing the very things they are doing,

and the other two defendants have knowledge. I

verily believe, of all that has transpired and yet

continue to aid and abet the other defendants in the

conspiracy alleged, and do so for their joint and

several enrichment and the acquiring of plaintiff's

busmess, as more fully detailed and set forth in said

complaint; that knowing the character of the de-

fendants involved and their program and their past

practice, I firmly believe that they will continue in

this course of conduct to the plaintiff company's

irreparable damage unless they are restrained by

this court; that a temporary restraining order is

requested for the purpose of protecting this busi-
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ness, to last until the hearing of this case upon the

merits.

Further, deX)onent sayeth not.

/s/ ^r. C. SJBERT.

Subscribed and sworn to Ijcf'ore me this 22nd day

of Oct()l)cr, 1947.

[Seal] /s/ KENNETH C. GILLTS,

Notary Public in and for the County of Alameda,

State of California.

My Commission expires December 8, 1950.

[Endorsed]: Filed October 24, 1947. [32]

[Title of District Court and Cause.]

ORDER TO SHOW CAUSE

Upon reading plaintiff's verified complaint filed

herein and its motion for a temporary restraining

order pendente lite, together with the affidavit at-

tached to said motion, and the Court being satisfied

that there is reason for the issuance of this Order

to Show Cause herein

;

It is now hereby Ordered that defendants, and

each of them, above named appear before this Court

at its courtroom in the United States Court House

at Main Street, between Sixth Avenue and Broad-

way, in the City of Portland, County of Multnomah,

State of Oregon, on Monday, the 17th day of No-
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vember, 1947, at the hour of 10 o'clock a.m. of that

date, to then and there show cause, if any they have,

why a preliminary injunction should not be issued

in favor of the jjlaintiiff and against the defendants,

and each of them, pending the hearing of this suit

on the merits, which order shall enjoin and restrain

said defendants, and each of them, during the

pendency of this action, together with any members

of their association, their agents, officers, representa-

tives and employees, from directly or indirectly

doing the matters and things as alleged in said com-

plaint, a copy of which is served concurrently here-

with, and particularly from soliciting and sei^ving

customers of plaintiff, persuading or inducing cus-

tomers to break their contracts of service with the

plaintiff, and from interfering with the business of

plaintiff as established in Oregon, as in said com-

plaint described, prior to August 1, 1947, or from

violating their agreements, or aiding or abetting in

the violation of those agreements, to refrain from

competition for a period of three (3) [33] years

after the cessation of employment, and, further,

from the use of any of plaintiff's methods, equip-

ment or products, or the information gleaned from

their previous service with plaintiff in the service

of defendants' customers; and

It is further Ordered that a copy of this Order to

Show Cause be served by the United States Marshal

upon said defendants at the time of the service of

the complaint herein, and that said copy of this
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Order be certified to by one of the attorneys o£

record herein.

Done in open conrt jit Portland, Oregon, this 24th

day of October, 1947.

CLAUDE McCOLLOCH,
Judge.

[Endorsed] : Filed October 24, 1947. [34]

[Title of District Court and Cause.]

ANSWER OF CHARLES P. BREWER TO
INTERROGATORIES

State of Oregon,

County of Multnomah—ss.

I, Charles P. Brewer, being first duly sworn,

make the following answers to the interrogatories

propomided in the above case:

Answer to Interrogatory (a)

(I) The contract of July 1, 1946, attached as

Exhibit 1, is genuine but the contract was modified

after the date thereof so as to provide that the net

profits would be divided between the company and

the agent on an equal basis.

(II) I know of no such agreement between the

plaintiff and any of the defendants. L l)elieve the

defendant Raymond Rightmire signed such an
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agreement with a partnership between T. C. Sibert

and G. H. Fisher, doing biismess as Paramount Pest

Control Service. The certificate of partnership was

filed on March 1, 1945 in Book 41, Page 293 of the

Assumed Name Business Certificates of Multnomah

County, Oregon.

(Ill) The letter of resignation is genuine.

Answer to Interrogatory (b)

(I) I am serving customers or patrons for pest

control service who were formerly served by plain-

tiff for pest control and some of whom were under

contract with plaintiff for [35] similar service. The

other defendants are employed by me and as such

employees serve customers or patrons for pest con-

trol service who were served by the plaintiff for pest

control and some of whom were under contract with

plaintiff for similar service. The balance of the

statement is untrue.

(II) The statement is true.

Answer to Interrogatory (c)

A list of the customers and patrons is annexed to

this answer and marked Exhibit A.

/s/ CHARLES P. BREWER
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EXHIBIT A
Fischer Flourinf? Mills Portland

Pacific Coast Fniil (/O

Oi'cyoii Flower (i rowers, Ass'n

Sunshine Biscuit Co

Sav-On-Drug Co

J nSpot C^afe Camas, Wn.

Home Town Bakery

Crown Willamette Inn

Albers Millinf,' Co Portland

Hawthorne Food Mkt

Lairds lied & White

Dizzy Whiz Cafe

Hudson Duncan Cafe " & Branches

39th. & Division Cafe

Rowes Coffee Shop

Flynns Fine Food

Sellings Red & White Gresham

Hickman Pharmacy Vancouver, Wn.

Plaza Theatre _ Portland

Ideal Dairy „ Portland

Nite & Day Mkt Vancouver, Wn.

Columbia Food Stores Portland & Branches

Zimmerman Feed Yamhill, Ore.

Cozy Cafe Newberg

Pacific Meat Co Portland

Imlay & Sons Aloha

Imlay Feed & Seed ._ Reedville

Perfection Bakery Hillsboro

West Lynn Grocery West Lynn, Ore.

Harolds Grocery _..Portland

Harvest Milling Co "

Grand Ave. Cafe "

Dairy Co-op '

'

Lews Mkt Oregon City

Safeway Stores, Inc Portland & Branches

Swartz Transfer Portland

Portland Provisioner "

Transportation Club "

Smith G rocery Hillsboro

Whistlin ' Pig Cafe Portland
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Rivieria Cafe Newberg

Standard Market Oregon City-

Harold & Dans Cafe Portland

House of Good Shepherd Portland

Brookside Grocery Yancouver, Wn.
Ralphs Cafe Cascade Locks

Sunset Cafe Hood River

Browns Farm Store Vancouver, Wn.
Eds Feed & Seed Hood River

Foodland Grocery Vancouver, Wn.
Little Onion Cafe Hood River

Hood River Cafe

9th. St. Super Mkt The Dalles

Cascade Baking Co " "

Kerr Gifford & Co ''

McHales Grocery " "

Hotel Dalles Coffee Shop "

Star Theatre Goldendale, Wn.
Grows Market *' "

Reliance Creamery " "

Adams Market Arlington

Cenfral Mkt Heppner, Ore.

Heppner Cafe _

Red & White Store

Elkhorn Cafe

Aikens Tavern

Heppner Laundry

Yarnell Tavern Lexington

Lexington Cafe "

Farm Bureau Co-op Hermiston

Purity Bakery Pendleton

Pendleton Baking ''

Pacific Fruit & Produce La Grande

Inland Poultry & Feed

Stein Club

Portland Cafe

7 up Bottling Co
The Stockman

Stein Coffee Shop

Sacajuca Coffee Shop

Royal Cafe

McCord Grocery
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(IiiioM linkcry Uiii<»i), Orcf^on

Pacific Fruil, & Produce Baker, Oregon

(*. ('. Anderson.. "

Tlio I'rovisioner "

Slocknians Exchange '

*

Stan lords Store Weiser, Idaho

Washington Hotel "

Idaho Candy Boise, Idaho

(iciser Grand Hotel Baker, Oregon

Harney Valley Bakery Burns

Hudson Duncan Co Bend, Oregon

Todds Bakery The Dalles

Farmers Market "

Si^inans Food Stores Hermiston

Jacksons Food Market Baker, Oregon

Killgores Dairy Redmond

Bond St. Food Market Bend

Central Ore. Co-op. Creamery Redmond

American Bakery Nampa, Idaho

Electric Bakery "

Hound Pup Cafe Cascade Locks

The Dalles Meat Market The Dalles

Laudcrback Market White Salmon, "Wn.

Pinky 's Union St. Market The Dalles

Bill Rivers La Grande

Baker-LaGrande Groc. Co "

Elks Club Baker

Valley Dairy '

'

St. Charles Hospital Bend

Nampa Whse. Grocery Nampa, Idaho

City Market Burns, Oregon

Goldendale City Dump Goldendale, Wn.

Gem State Bakery Payette, Idaho

Campas Market Corvallis

Miles McKay Marcola, Oregon
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Griggs Market Klamath Falls

Cottage Bakery Cottage Grove, Oregon

Cecils Cafe

Burlingham-Meeker Amity, Oregon

Tillamook-Amity Co-op

Smith Baking Co Salem

Pacific Fruit & Produce Albany

Kelleys Peed

Smoke House Glendale

Albany Feed & Seed Albany

Albany Laundry ,

Glendale Hotel Glendale

Burlingham-Meeker Rickreal

Burlingham-Meeker R.F.D Amity

Glendale Club Glendale

Pacific Fruit & Produce Corvallis

Burlingham-Meeker Shedd

Creech Thrift Store Glendale

Henningers Market Roseburg

Howard Jones Feed Hubbard

P. W. Woolworth Medford

Pacific Fruit & Produce "

Aurora Whse. Inc Aurora

Woodburn Feed & Seed Woodburn

Barkus Feed Mill Salem
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^iwiii of Oregon,

County of Multnomah—ss.

I, Charles P. Brewer, bein^ fii-st duly sworn, <le-

pose and say that I have read over the above and

foregoing answers to the interrogatones and know

the contents thereof and that the answers made by

me are true except that where any answers are made

upon information or belief the same are true accord-

ing to my best knowledge, information and belief.

/s/ CHARLES P. BREWER.

Subscribed and sworn to before me this 14th day

of November, 1947.

[Seal] E. F. BERNARD,
Notary Pul^lic for Oregon.

My Commission Expires 1/12/1941.

Service of the foregoing Answer of Charles P.

Brewer to Interrogatories is hereby accepted this

14th day of November, 1947.

/s ROBERT R. RANKIN,
Of attorneys for Plaintiff..'

[Endorsed] : Filed November 15, 1947. [40]
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[Title of District Court and Cause.]

ANSWER OF ROSALIE BREWER
TO INTERROGATORIES

State of Oregon,

County of Multnomah—ss.

I, Rosalie Brewer, being first duly sworn, make

the following answers to the interrogatories pro-

pounded in the above case:

Answer to Interrogatory (a)

(I) The contract of July 1, 1948, attached as

Exhibit 1 is genuine, but the contract was modified

after that date to provide that the net profits would

be divided on an equal basis.

(II) I never signed such an agreement, although

I am informed that Ray Rightmire signed such an

agreement with a partnership.

(III) The letter of resignation is genuine.

Answer to Interrogatory (b)

(I) I am not soliciting or serving customers or

patrons for pest control service who were formerly

under contract with plaintiff for similar service or

who were served by plaintiff for pest control. I

have no knowledge as to what the other defendants

are doing.

(II) The statement is true.
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Answci- to Interrogatory (c.)

(1) J liave not served any eu.storners, but I have

seen [41] Exhibit A attac^hed to tlic answers of

Charles B. Brewer and I believe the list to be

correct.

/s/ ROSALIP] BREWER. [42]

State of Oregon,

County of Multnomah—ss.

T, Rosalie Brewer, being first duh' sworn, depose

and say that I have read over the above and fore-

going answers to the interrogatories and know the

contents thereof and that the answers made by me
are true except that where any answers are made
upon information or belief the same are true accord-

ing to my best knowledge, information and belief.

/s/ ROSALIE BREWER.

Subscribed and sworn to before me this 14th day

of November, 1947.

[Seal] /s/ E. F. BERNARD,
Notary Public for Oregon. .

My Commission Expires: 1/12/1951.

Service of the foregoing Answer of Rosalie

Brewer to Interrogatories is hereby accepted this

14 day of November, 1947.

/s/ ROBER^r R. RANKIN,
Of Attorneys for Plaintiff.

[Endorsed] : Filed November 15, 1947. [43]
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[Title of District Court and Cause.]

ANSWER OF EARL MERRIOTT
TO INTERROGATORIES

State of Oregon,

County of Multnomah—ss.

I, Earl Merriott, being first duly sworn, make the

following answers to the interrogatories propounded

in the above case

:

Answer to Interrogatory (a)

(I) I never saw the contract of July 1, 1946, at-

tached as Exhibit 1 before I read it in the complaint

that was served on me in the case filed in the Circuit

Court of Multnomah Coimty, Oregon. I understand

Mr. Brewer says the Exhibit 1 is a copy of the

original and I have no reason to dispute that fact.

(II) I never saw any such agreement and never

signed any.

(III) I never saw the letter of resignation and

am not able to say whether the letter is genuine.

Answer to Interrogatory (b)

(I) I am employed by Charles P. Brewer and as

such serve customers or patrons for pest control

service who were formerly served by plaintiff for

pest control. T formerly solicited customers who

were served by plaintiff for pest control but have

not done so since the 1st day of November, 1947.

(II) The answer to the statement is true.

Answer to Iiiterrogatory (c)

I have no list of the patrons and customers served

but I have checked over Exhibit A attached to the

answers of Charles P. Brewer and I believe the list

to be correct.

/s/ EARL MERRIOTT. [45]
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State of Or('<^()n,

County of Multtiomah—ss.

I, Earl Mcrriott, being first duly sworn, (lei)ose

and say that T have read over the above and fore-

going answers to tlie interrogatories and know the

contents thereof and that the answers made by me
are true except that where any answ^ers are made

upon information or belief the same are true accord-

ing to my best knowledge, information and belief:

/s/ EARL MERRIOTT.

Subscribed and sworn to before me this 14tli day

of November, 1947.

[Seal] E. F. BERNARD,
Notary Public for Oregon.

My Commission Expires: 1/12/1951.

Service of the foregoing Answer of Earl Merriott

to Interrogatories is hereby accepted this 14th day

of November, 1947.

/s/ ROBERT R. RANKIN,
Of attorneys for Plaintiff.

[Endorsed] : Filed November 15, 1947. [46]
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[Title of District Court and Cause.]

ANSWER OF RAYMOND RIGHTMIRE TO
INTERROGATORIES

State of Oregon,

County of Multnomah—ss.

I, Raymond Rightmire, being first duly sworn,

make the following answers to the interrogatories

propoimded in the above case:

Answer to Interrogatory (a)

(I) I never saw the contract of July 1, 1946 at-

tached as Exhibit I before I read it in the compliant

that was served on me in the case filed in the Circuit

Court of Multnomah County, Oregon. I understand

Mr. Brewer says the Exhibit 1 is a copy of the orig-

inal and I have no reason to dispute that fact.

(II) I at one time signed such an agreement but

not with the plaintiff. At the time I signed the

agreement I was employed by a partnership.

(III) I never saw the letter of resignation and

am not able to say whether the letter is genuine.

Answer to Interrogatory (b)

(I) I am employed by Charles P. Brewer and

as such serve customers or patrons for pest control

service who were formerly served by plaintiff for

pest control. I formerly solicited customers who

were served by plaintiff for pest control but have

not done so since the 1st day of November, 1947.

(II) The answer to the statement is true.
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Answer to Interrogatory (c)

I have no list of the patrons and cnstomeis served

but I have checked over Exhibit A attached to the

answers of Charles P. Brewer and I believe the list

to be correct.

/s/ RAYMOND RKUTTMIRE.

State of Oregon,

County of Multnomah—ss.

I, Raymond Rightmire, being first duly sworn, de-

pose and say that I have read over the above and

forgoing answers to the interrogatories and know

the contents thereof and that the answers made by

me are true except that where any answers are

made upon information or belief the same are true

according to my best knowledge, information and

belief.

/s/ RAYMOND RIGHTMIRE.

Subscribed and sworn to before me this 14th day

of November, 1947.

[Seal] E. F. BERNARD.
Notary Public for Oregon.

My Commission Expires 1-12-1951.

Service of the foregoing Answer of Raymond
Rightmire to Interrogatories is hereby accepted this

14th day of November, 1947.

/s/ ROBERT R. RANKIN,
Of Attorneys for Plaintiff.

[Endorsed] : Filed November 15, 1947. [49]
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[Title of District Court and Cause.]

AFFIDAVIT IN EESPONSE TO ORDER TO
SHOW CAUSE

State of Oregon,

County of Multnomali—ss.

I, Charles P. Brewer, being first duly sworn, de-

pose and say:

I am one of the defendants in the above entitled

action and make this affidavit in response to the

order to show cause issued in the action as to why a

preliminary injunction should not be issued in

favor of the plaintiff and against the defendant.

I foi-merly resided in Oakland, California, and

about March 1, 1946, I was employed by a partner-

ship doing business under the name of Paramount

Pest Control Service. The partners were T. C.

Sibert and G. W. Fisher, and this was the same

partnership which filed an assumed name business

certificate on March 1, 1945, in Book 41, Page 293,

of the assumed name business certificates, of Mult-

nomah County, Oregon. My duties with the part-

nership were to solicit customers and service their

places of business. I was at no time furnished with

any formulas, processes or secrets. The partner

bought poison from wholesalers which could be

bought on the market by any person or business

concern. I was paid a salary of $200.00 a month hy

the partnership.

In April, 1946, I was sent by the partnership to

take charge of the business in the state of Oregon
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and was promised a salary of '^2'^)i).()'y) per inontli and

expenses. T stopped at the [50] Roosevelt ITo+el in

Portland. 11. W. Ililts, on behalf of Ihe pai-fner-

sliip, brouejht a quantity of jioison and pxtei'mina-

tion supplies to my room in the Roosevelt Hotel and

left them there and immediately returned to Cali-

fornia. No place of business was furnished me aiid

inasmuch as a p,Tiest in a hotel could only remain for

six days at that time, it was necessary for me to

move the business and exterminator *s supplies from

hotel to hotel with me. I had been promised perma-

nent employment on a salary by the partnership

and relying on such representations, I sold my home

in Oakland, California, and bought a home in Port-

land, Oregon.

About July 1, I was informed that a corporation

v^^as about to be formed in California, that the busi-

ness in Oregon was in the red, and it was necessary

that "it be dumped," and that I would have to sign

a contract with the corporation or my emplo\Tnent

w^ould be at an end. Accordingly, I signed the in-

strument of which Exhibit 1 attached to the plain-

tiff's complaint is a copy. It will be noted that the

instrument does not bear the official designation of

G. H. Fisher, who signed on behalf of the corpora-

tion, and it is my information that at the time the

instnunent was signed, the corporation had not been

organized. The corporation never qualified to do

business in the state of Oregon until sometime in

August, 1947.

After the signing of the instrument, I devoted my
best energies to building up a business but by Nov-
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ember 1, I found that there could be no profit to me
under the terms of the agreement. Accordingly, I

drove with my wife to California and consulted

with Mr. Sibert. I told him that it would be neces-

sary for me to quit the business and he said that he

wished me to stay, and he, at that time, agreed to a

modification of the contract so that I would receive

fifty per cent of the net profits. I returned to Port-

land, and because of the modification agreed upon

and not otherwise, continued in my [51] efforts to

build up the business.

About March 1, Mr. Hilts delivered to me a state-

ment or purported statement of my account with

the company from January 1, 1947, which was cast

not on the basis that I was to receive fifty per cent

of the net profits, but on the percentages set up in

the written contract. I immediately told Mr. Hilts

that if the agreement was not to be lived up to, I

was through and he left for California, and on his

return wrote me a letter saying that I was right

about the modification and that I was to receive

fifty per cent of the net profits.

In June, 1947, Mr. Hilts came to Portland, and

asked me to borrow money to pay to the company. I

told him that I could not do so and shortly Mr.

Sibert called me from Seattle about borrowing

money to pay to the company and I told him the

same thing. Mr. Sibert and Mr. Hilts both then

came to Portland and went with me to the Bank of

California. They explained to Mr. Ridehalch and

told Mr. Ridehalch that I was the entire owner of

the business in Portland and of all the supplies,



vs. Charles P. Brewer, et al. 61

equipment and so iortli, and tliat tin; only interest

tliey had was in some furniture, and tliat I was en-

titled to borrow on the strength of a financial state-

ment showing me the owner. I refused to hoi-iow

any money because Mr. Sibert had told me that he

would never press me for money until the business

in Oregon was on a paying basis. They then told me

that beginning July 1, I would have to do business

on the basis of the old written agreement and not

on the basis of an equal division of the net earnings.

I told them that it would be impossible for me to

proceed on that basis, and I sent in my letter of

resignation because of the violation and breach by

the plaintiff of their agreement with me as modified.

I have repeatedly requested that I be furnished

an audit of my account based on an equal division

of the net profits but I have never been furnished

such an audit. The company [52] refused to furn-

ish me the necessary equipment to carry on the busi-

ness and it was necessary for me to purchase much

of the equipment myself and out of my own funds.

I have no property in my possession belonging to

the plaintiff. All property belonging to the plaintiff

was in a warehouse located at 15th and N. W. Mar-

shall Streets, Portland, Oregon, and in the office at

519 W. Park Street, Portland, Oregon. I told the

warehouseman to deliver any of the property there

to the plaintiff and the plaintiff has taken posses-

sion of the office e(|uipment.

The plaintiff has in its possession equipment and

supplies purchased by me and belonging to me to
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the amount and value between $1,500.00 and

$2,000.00.

After my resignation I went into the pest control

business in Oregon as Sibert and Fisher had

breached their agreement made with me when I was

sent to Oregon and as a result of which agreement,

I sold my home in California and bought one in

Portland, Oregon, and after the corporation was

form.ed, it was my understanding that this same

Sibert became President of the corporation. I was

putting my time, money and energy in an attempt

to build the business in Oregon and when it suited

the purpose of the corporation, they repudiated

their agreement with me to divide the net profits on

an equal basis.

I am serving many customers that were never

serviced by the plaintiff and some of the customers

who were formerly serviced by the plaintiff have

sought my services as they were dissatisfied with

the service rendered by the plaintiff. I did solicit

some of the plaintiff's customers but have ceased

doing so and do not intend to solicit their customers

in the future.

Prior to August 1, 1947, the plaintiff was sending

men as far as Boise, Idaho, to service customers.

About [53] September 1, they abandoned this serv-

ice and a number of the plaintiff's customers which

I am servicing are in the district which the plain-

tiff abandoned.

It was definitely agreed between Mr. Sibert and

me that the modification of the contract to the effect
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that the net profits were to ))e divided (-(jually he-

tween the ])laintiff and me would not he I'oi- a lim-

ited period ol' time, l)iit would eontinue Coi- the

duration of the contract.

[Seal] CHARLES P. BREWER.

Subscribed and sworn to before me this 15th day

of November, 1947.

E. F. BERNARD,
Notary Public for Oregon.

My Commission Expires 1-12-1951.

Service accepted this 15th day of November, 1947.

ROBERT R. RANKIN,
Attorney for Plaintiff

[Endorsed] Filed November 15, 1947. [54]

[Title of District Court and Cause.]

AFFIDAVIT COUNTER TO
CHARLES P. BREWER'S AFFIDAVIT

State of Oregon,

County of Multnomah—ss.

I, DeGray S. Brooks, being first duly sworn, de-

pose and say

:

That I am manager of Paramoimt Pest Control

Service, a corporation, located at Portland, Oregon,

and have been such since the loth day of August,

1947, and consequently I am familiar with the cus-

tomers who have cancelled their service with the

plaintiff and with the accounts previously on its

books.
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That I have read the answers of Charles P.

Brewer to the interrogatories herein and have

analyzed the list of accounts which he has submitted,

as they appear on the books of the plaintiff, and

from his own statement I advise the Court that he

lists some one hundred and forty-two accounts.

But under his listing he makes such generalization

as Safeway Stores, Inc., whereas this includes three

warehouses and fifty-one stores which are not de-

tailed in his listing, but which, through his associa-

tion with the head of that department, he now serves

in their entirety. He serves Hudson-Duncan, listed

as three stores, whereas there are six, and Columbia

Food Stores, listed as one, whereas there are nine

stores served by him ; so his actual acquisition of the

business of Paramount is much greater than shown

on his listing.

To analyze further his statement, it appears he

has taken one hundred and sixty-five accounts from

Paramount Pest Control Service, leaving some forty

of which we have no records. This does not neces-

sarily mean that Paramount did not have these

accounts before, because I personally instructed

Charles P. Brewer to look after [55] Sigman's Food

Stores. The Sigman Food Stores were under the

plaintiff's service in Washington and I wrote Mr.

Brewer to take care of them in Oregon several times

and heard nothing further from him, but they now

appear on his list attached to his Answer as stores

he serviced and which should have been, if he had

properly served the plaintiff, upon its list and served

by plaintiff.
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'^riiat so i'lxr as tli(^ ('in])Ioyecs Uiglitiniic and

Duncan arc concerned, while they may have signed

tlie original agreements with the i)artnership, all of

these contracts were sold and transferred to the

corporation and weie continued hetween the indi-

vidual emjdoyee and the corporation thereafter, and

the employees may never have known any change

in management or obligation and continued as they

had previously, but this they learned in the natural

course of administration.

In further answer to Charles P. Brewer's affi-

davit, in response to the Order to Show Cause, he

says that the customers formerly served by the

plaintiff has sought his service because dissatisfied

with that of the plaintiff (pages 4 and 5). He was

familiar with Paramount and its service in this state

during all of that period of time and if there was

any dissatisfaction with plaintiff's service, it was

dlie to Brewer's action as the francliised agent of

plaintiff in this state. His statement that he does

not intend to solicit plaintiff's customers in the

future is because he has, through his action, prac-

tically acquired many, if not all, and at least the

most substantial of plaintiff's accounts, so his prom-

ise to refrain from further solicitation is a nullity

so far as the business of the plaintiff is concerned.

Attached hereto is a list of plaintiff's accomits,

with their contract number, name of the business

and its location, which also appear in the defend-

ant's claim of business, marked "Exhibit A" and

incorporated in this affidavit to show the extent of

the defendants' acquisition of plaintiff's business.
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Further, deponent sayetli not,

DeGRAY S. BROOKS.

Subscribed and sworn to before me this 17th day

of November, 1947.

[Seal] ZELDA E. MILLER,
Notary Public for Oregon.

My Commission expires June 11, 1949.

Service of the foregoing Counter affidavit by re-

ceipt of a duly certified copy thereof, as required by

law, is hereby accepted in Multnomah County, Ore-

gon, on this 17th day of November, 1947.

/s/ E. F. BERNARD,
Attorney for Defendants.

[Endorsed] : Filed November 17, 1947. [57]

[Title of District Court and Cause.]

PRELIMINARY MEMO

Until there is disclosui-e in more detail of the

secret natui*e of the processes, I do not feel that I

should issue an injunction. An early pre-trial and

trial date can be obtained through Clerk DeMott.

Dated November 18, 1947.

CLAUDE McCOLLOCH,
Judge.

[Endorsed] : Filed November 18, 1947. [58]
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[Title of Distri(;t Coui-t and Cause.]

ORDER

The above-entitled action coming on to Ix' lieard

on the motion of the plaintiff for a tempoiary re-

straining order and on the order to show cau.se why

a preliminary injunction should not he issued, the

phiintiff ai)[)caring by Robert R. Rankin and F. Leo

Smith, of its attorneys, and the defendants Charles

P. Brewer, Rosalie Brewer, Raymond Rightmire

and Earl Merriott appearing by their attorneys,

Plowden Stott and E. F. Bernard,

It is Ordered by the court that the motion for a

restraining order be and hereby is denied and that

a preliminary injunction do not issue.

Dated this 19th day of November, 1947.

CLAUDE McCOLLOCH,
District Judge.

[Endorsed] : Filed November 19, 1947. [59]

[Title of District Coui*t and Cause.]

ANSWER OF DEFENDANTS CHARLES P.

BREWER, ROSALIE BREWER, RAY-
MOND RIGHTMIRE and EARL MERRIOTT

For their answer to the plaintiff's complaint the

defendants Charles P. Brewer, Rosalie Brewer,

Raymond Rightmire and Earl Merriott admit, deny

and allege as follows

:
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First Defense

1. The defendants admit Paragraph numbered I

of the complaint except the defendants deny that

they have performed any unlawful conduct.

2. The defendants admit Subdivision (a) and

(b) of Paragraph numbered II of the complaint

save and except the defendants deny that the plain-

tiff has been engaged in the business described in

the State of Oregon.

The defendants deny Subdivision (c) and (d) of

Paragraph numbered II of the complaint.

3. The defendants admit that the defendant

Charles P. Brewer and the plaintiff signed an agree-

ment of which Exhibit numbered One, attached to

the plaintiff's complaint, is a copy. The defendants

admit that thereafter the agreement was modified

to provide so that Paragraph numbered 5 of the

agreement would be eliminated and that in lieu

thereof the plaintiff and the defendant Charles P.

Brewer would each be entitled to one-half of the net

profits from the business after payment of all ex-

penses. The defendants further admit that the

defendant [60] Charles P. Brewer on or about the

6th day of February, 1947 paid the plaintiff the sum

of $250.00; and on or about the 6th day of March,

1947 the sum of $250.00; and on or about the 13th

day of March, 1947 the sum of $494.25 ; and the sum

of $259.61 on or about July 9, 1947. The defendants

further admit that the plaintiff agreed to send a

salesman and service man from its main office at

Oakland, California to eastern Oregon to build up
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the business and that the jjhiintiil woiihl pay the

salaries and expenses thereof in the first instant, and

that any profit or loss in expense in said venture

would be shared equally between the phiintiff and

the defendant Charles P. Brewer.

The defendants further admit that the defendant

Raymond Rightmire is a resident of and an in-

habitant in the State of Oregon and that the defend-

ant Rosalie Brewer is now and at all times mentioned

was the wife of the defendant Charles P. Brewer

and a resident of and an inhabitant in the State of

Oregon and assisted Charles P. Brewer in his busi-

ness. The defendants admit that the defendant Earl

Merriott is now and at all times mentioned in the

complaint has been a resident of and an inhabitant

in the State of Oregon and was employed by the

plaintiff through the defendant Charles P. Brewer.

Save and except as herein expressly admitted, the

defendants deny Paragraph numbered III of the

complaint and the whole thereof.

4. The defendants deny Paragraph numbered IV
of the complaint and the whole thereof.

5. The defendants deny Paragraph numbered V
of the complaint and the whole thereof save and

except the defendants admit that the defendant

Charles P. Brewer signed the letter, a copy of which

is set forth in Subdivision (1) of Paragraph V.

6. The defendants deny Paragraplis numbered

VI, VII and VIII of the complaint and the whole

thereof. [61]
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Second Defense

About the month of November, 1946 the plaintiff

and the defendant Charles P. Brewer agreed that

the contract of which Exhibit One, attached to the

plaintiff's complaint, is a copy should be changed

and modified as of the date of the execution thereof

and continuing for the full terra of the contract to

this effect, that Paragraph 5 of the contract should

be eliminated and that in lieu thereof the plaintiff

and the defendant Charles P. Brewer should each

receive fifty per cent of the net profits of the opera-

tion of the business after the payment of all expenses

incidental to the operation of the business. The

plaintiff and the defendant Charles P. Brewer from

that time on continued to operate imder the agree-

ment as modified until about the month of July, 1947

when the plamtiff notified the defendant Charles P.

Brewer that it would no longer continue the per-

formance of the contract as modified and that the

defendant Charles P. Brewer would from that time

on be required to pay to the plaintiff twenty per cent

of the gross business done by the defendant Charles

P. Brewer. For that reason and because of the

plaintiff's repudiation by the plaintiff of the con-

tract as modified, the defendant Charles P. Brewer

wrote his notice of resignation as set forth in Para-

graph numbered V of the complaint.

Comiter-Claim

That when the employment of the defendant

Charles P. Brewer was terminated, as set forth in

the Second Defense of this answer, the defendant
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CJiaiies P. J]rewcr tui'iicd over U) llic j>laiiitiff .sup-

plies and equipment belonging to him used in con-

nection with the business under the agreement of

the plaintiff that it would p;iy him the reasonable

value thereof together with all sums which might be

due to the defendant Charles P. Brewer by reason

of his performance of the contract as modified. [62]

That there is due and owing to the defendant

Charles P. Brewer fi'om the plaintiff the sum of

$700.00 by reason of his performance of the contract

as modified and that the reasonable value of the

supplies and equipment belonging to the defendant

Charles P. Brewer turned over by him to the plain-

tiff is in the sum of $1350.00. By reason thereof the

plaintiff is indebted to the defendant Charles P.

Brewer in the sum of $2050.00.

Wherefore, the defendants pray that the plain-

tiff's complaint be dismissed and that they have and

recover from the plaintiff their costs and disburse-

ments. And the defendant Charles P. Brewer prays

that he have the judgment of $2050.00 against the

plaintiff and for his costs and disbursements.

PLOWDEN STOTT,
E. F. BERNARD.

Service of the foregoing Answer of Defendants

Charles P. Brewer, Rosalie Brewer, Raymond
Rightmire and Earl Merriott is hereby acknowl-

edged this 21 day of November, 1947.

/s/ ROBERT R. RANKIN,
Of attorneys for Plaintiff'.

[Endorsed] : Filed November 24, 1947. [63]
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[Title of District Court and Cause.]

REPLY TO COUNTER-CLAIM

For Reply to the Counter-claim of defendant,

Charles P. Brewer, plaintiff alleges

:

Denies said counter-claim and each allegation and

sum therein alleged; and alleges the plaintiff has

either paid or given credit in its accounting as

alleged in its complaint for any and all property or

sums due from plainti:ff to said defendant.

Wherefore plamtiff prays for the relief as alleged

in its complaint.

KENNETH C. GILLIS,

F. LEO SMITH,
/s/ ROBERT R. RANKIN.

United States of America,

District of Oregon—ss.

Due service of the foregoing reply is hereby ad-

mitted in Portland, Oregon, this 24th day of Novem-

ber, 1947.

/s/ E. F. BERNARD,
Of Attorneys for Defendants.

[Endorsed] : Filed November 24, 1947. [64]
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In the District Court of the United States

for the District of Oregon

Civil No. 3936

PARAMOUNT PEST CONTROL SERVICE, a

corporation,
Plaintiff,

vs.

CHARLES P. BREWER, et al.,

Defendants.

MEMORANDUM OPINION

There are equities on both sides in this case, but

it seems to me the controlling factor is the time ele-

ment. If that question were presented singly, I

would not think I should enjoin defendant generally

from re-engaging in the pest control business; but,

if this were August 1947, 1 might feel that defendant

should be restrained from doing business with plain-

tiff's former customers, as customers' lists are pro-

tected by the law.

Considerable time has gone by and the interests

of the 140 odd third parties who have continued

service with the defendant have to be kej)t in mind.

So an injunction will be denied.

As to damages, I may need to hear tlie parties

further, if they are not able to adjust their differ-

ences.

Dated January 30, 1948.

CLAUDE McCOLLOCH,
Judge.

[Endorsed] : Filed January 30, 1948. [65]



74 Paramount Pest Control Service

[Title of District Court and Cause.]

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

• Be It Rememljerecl that the above-entitled action

came on regTilarly for trial, the plaintiff appearing

by its officers and Robert R. Rankin, F. Leo Smith,

and Kenneth C. Gillis, its attorneys, and the defend-

ants Charles P. Brewer, Rosalie Brewer, Raymond

Rightmire, and Earl Merriott (hereinafter referred

to as the defendants) appearing in person and by

Plowden Stott and E. F. Bernard, their attorneys.

And the court having heard and considered the evi-

dence and the arguments of counsel and having con-

sidered the matter and being now fully advised

makes the following

FINDINGS OF FACT

I.

During the month of November, 1946 the plaintiff

and the defendant Charles P. Brewer mutually

agreed that Paragraph No. 5 of the Franchise

Agreement between them—of which Exhibit 1 at-

tached to the Complaint is a copy— [.QQ^ should be

altered and modified and it was at that time agreed

that instead of the agent paying the company twenty

per cent (20%) of the gross business done by the

agent, the net profits of the business beginning as of

the 1st day of July, 1946 and contiiming throughout

the term of the Franchise Agreement should be

divided between the plaintiff and the defendant

Charles P. Brewer on a 50-50 basis.
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11.

The defendant Charles P. Brewer continued the

business under the agreement as modified aivl nhont

the 30th day of June, 1947 the plaintiff in violation

of its agreement repudiated the contract as modi-

fied and notified the defendant Charles P. l^rewer

that he would thereafter be required to pay the

plaintiff twenty per cent (20%) of the gross busi-

ness done by him.

III.

Because of the repudiation by the plaintiff of

the contract as modified, the defendant Charles P.

Brewer sent in his resignation as agent to be effec-

tive August 1, 1947.

IV.

Since the 1st day of August, 1947, the defendant

Charles P. Brewer has engaged in the pest control

business and has solicited some of the customers of

the plaintiff and has been servicing upwards of one

hundred customers of the plaintiff. The issuance

of an injunction would deprive such persons of unin-

terrupted pest control service. The defendants Ray-

mond Rightmire and Earl Merriott have been

employed by the defendant Charles P. Brewer in

his pest control business. [67]

V.

The plaintiff did not disclose to the defendant

Charles P. Brewer or to any of the other defendants

any receipts, formulae, or secret processes and at

the defendant Charles P. Brewer has not used in

his business any receipts, formulae or processes of

the plaintiff.
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VI.

. The franohioo referred to in the plaintiff '3 com-

plaint, of wliioh Exliibit 1 io a copy^ io not fair and

roasonablo.

From the foregoing Findings of Fact the court

makes the following

CONCLUSIONS OF LAW
Damages & costs to neither party

I.

Tho plaintiff io not entitled to an injunc^n

against the defendanta.

A judgifteirfshould be entered against

ic fjmn of $

Dated this 14th day of February, 1948.

CLAUDE McCOLLOCH,
United States District Judge.

Service of the foregoing Findings of Fact and

Conclusions of Law is accepted this 12th day of

February, 1948.

R. R. RANKIN,
By C. E. BIRNIE,

Of attorneys for Plaintiff.

[Endorsed] : Filed February 14, 1948. [68]
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In the District Court of the United States

for the District of Oregon

No. Civ. 3936

PARAMOUNT PEST CON^PROL SERVICE, a

corporation,

vs.

CHARLES P. BREWER, et al,

Plaintiff,

Defendants.

JUDGMENT

Be It Remembered that the above-entitled cause

came on regularly for trial, the i)laintiff appearing

by its officers and Robert R. Rankin, F. Leo Smith,

and Kenneth C. Gillis, its attorneys, and the defend-

ants Charles P. Brewer, Rosalie Brewer, Raymond

Rightmire and Earl Merriott appearing in person

and by Plowden Stott and E. F. Bernard, their at-

torneys. And the court having heretofore signed

Findings of Fact and Conclusions of Law, it is

Ordered, Adjudged and Decreed that an injunc-

tion against the defendants be and hereby is denied.

It Is Further Ordered, Adjudged and Decreed

that the Complaint be dismissed without costs.

Dated this 14th day of February, 1948.

CLAUDE McCOLLOCH,
United States District Judge,

[Endorsed]: Filed Felivuary 14, 1948.

Entered in Docket February 14, 1948. [69]
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[Title of District Court and Cause.]

NOTICE OF APPEAL

Notice is hereby given that Paramount Pest Con-

tror Service, a corporation, plainti:^ above named,

hereby appeals to the Circuit Court of Appeals for

the Ninth Circuit, from the final judgment entered

in this action on February 14, 1948, and the whole

thereof.

Dated this 12th day of March, 1948.

KENNETH C. GILLIS,

ROBERT R. RANKIN,
Attorneys for Appellant, Paramount Pest Control

Service, a Corporation.

. [Endorsed] : Filed March 12, 1948. [70]

[Title of District Court and Cause.]

POINTS ON WHICH APPELLANT INTENDS
TO RELY.

Appellant cites the following points on which it

intends to rely for reversal of the judgment of the

District Court of the United States for the District

of Oregon, Honorable Claude McColloch, Judge,

and claims said trial court Failed To:

—

1. Find the appellant was engaged in Oregon in

the business described in its Complaint and denied

in the Answer.

Supporting Record: Complaint; Answer; Testi-
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mony of T. C. SibcH, K. W. Bushing, (\ Wonclell

Fisher, DeGray l^iooks; and Exhibits.

2. Find all r('spondents had made and per-

formed an unlawful conspiracy to (a) breach the

valid written and subsisting contra-cts between ap-

pellant and res})ondents Charles P. Brewer, Ray-

mond Rightmire and customers of appellant and

(b) to deprive appellant of its established business

in Oregon.

Supporting Record : Pleadings; Transcript of

Testimony; exhibits and Respondents' Answers to

Interrogatories.

3, Enjoin, generally, respondents and their re-

presentatives from continuing said conspiracy, in-

cluding the interference with appellant's customers

whether under contract or not; Specifically Enjoin-

ing Charles P. Brewer from violating his contract

in connection with appellant's business and pre-

venting him for a period of three years from

August 1, 1947, from soliciting or serving appel-

lant's customers; Specifically Enjoining respondent

Raymond Rightmire for said period from working

for any other pest control firm but appellant, and

Issue both a temporrary and permanent injunction

in the Court's orders of November 18, 1947 and

February 14, 1948.

Supporting Record: Pleadings, Answers to In-

terrogatories, Transcript of Testimony, Exhibits,

Court's Memoranda of November 18, 1947 and Jan-

uary 30, 1948.
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4. Find there was undue and unpaid to appel-

lant the following sums of money and entering

judgment therefor, to wit

:

(a) Against respondent Charles P. Brewer, on

agreements to pay for $6,155.84.

Supporting Record: Exhibits 36, 39, 40, 40(a),

50, 51, 51(a) and testimony of Harold Hilts, Plead-

ings and Testimony.

(b) Against all respondents, jointly and sever-

ally, for damages, $6,796.95.

Supporting Record: Exhibits 53, 54, 55; Plead-

ings and Testimony.

5. Enter judgment for costs in favor of appel-

lant.

Supporting Record: Entire Record.

Dated this 16th day of March, 1948.

: /s/ KENNETH C. GILLIS,

/s/ ROBERT R. RANKIN,
Attorneys for Appellant.

Service of the within Points on which Appellant

intends to rely, by receipt of a duly certified copy

thereof, is hereby accepted at Portland, Oregon,

this 16th day of March, 1948.

/s/ E. F. BERNARD,
of Attorneys for Appellees.

[Endorsed] : Filed March 17, 1948. [72]
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[Title of District Court and Cause.]

ORDER DIRECTING TRANSMITTAL OP
ORIGINAL EXHIBITS

This matter came on for hearing on motion of

the plaintiff for an order directing that the original

exhibits be sent to the appellate court in lieu of

copies; and

It appearing to the Court that a Notice of Appeal

and Bond has been filed herein and the Court being

of the opinion that the Appellate (Jourt shall have

the original exhibits for inspection on such appeal

;

It is hereby Ordered that all the original exhibits

offered or received in evidence in this court and the

deposition of Chas. P. Brewer (McC) be sent to

the Circuit Court of Appeals for the Ninth Circuit,

in lieu of copies thereof, and that the sending of

said originals shall in no way be construed to indi-

cate which of said exhibits shall or shall not be

printed in the Transcript of Record on appeal.

Dated this 16th day of March, 1948.

CLAUDE McCOLLOCH,
Judge,

OK E F Bernard.

[Endorsed] : Filed March 17, 1948. [73]
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[Title of District Court and Cause.] I

APPELLANT'S DESIGNATION OF KECORD

Appellant designates the following matters to be

contained in the "Transcript of Record":

—

Pleadings: Complaint, Order to Show Cause,

Answers of Charles P. Brewer, Rosalie Brewer,

Earl Merriott and Raymond Rightmire to Inter-

rogatories, all dated November 15, 1947, Court's

memorandum of November 18, 1947, Court's Order

of November 19, 1947, Answer of defendants. Reply,

Memorandum Opinion of January 30, 1948, Find-

ings of Fact, Conclusions of Law, Judgment, Notice

of Appeal, Designation of Record, Statement of

Appellant's Points, Order transmitting original ex-

hibits.

Evidence

:

Transcript of Testimony, pages 1 to

409, incl. in question and answer form, deposition of

Farries Flanagan, excluding exhibits, deposition of

Charles P. Brewer taken January 7, 1948, Exhibits

3, 5,(20), 7, 10, 11, 15, 28, 29, 31, 33, 35, 36, 38, 39,

40, 40(b), 40(c), 46, 47, 48, 49, 50, 51, 51(a), 53,

54, 55 (omitting Form 7 of contracts because of

duplication with Exhibit 11), 56, 57 to 60, incl.,

60(a), 61, 61(a), 61(b), 62 (including title of case

and Par. V, Sections (1) and (5) to end of para-

graph, omitting the residue). '
i

ROBERT R. RANKIN,
Of Attorneys for Plaintiff-

Appellant.

[Endorsed]: Filed March 17, 1948. [76]
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[Title of District Court and Cause.]

APPELLEE'S DESIGNATION OF ADD!]"

TIONAL PORTIONS OF THE RECORD

Appellees designate the following matters to be

contained in the Transcript of Record:

' Affidavit of Charles P. Brewer in Response to

Order to Show Cause

;

Pre-Trial Order;

'',t)efendants' Exhibit No. 77.

^^ /s/ E. F. BERNARD,
Of Attorneys for Defendants-

Appellees.

,., ,

_

, PLOWDEN STOTT,
COLLIER & BERNARD,

.
, , WM. K. SHEPARD,

. Attorneys for Defendants-

Appellees.

Service of the foregoing Appellee's Designation

of Additional Portions of the Record is acknowl-

edged this 26th day of March, 1948.

R. R. RANKIN,
By G. E. BIRNIE,

Of Attorneys for Plaintiff.

[Endorsed] : Filed March 26, 1948. [77]
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[Title of District Court and Cause.]

APPEI.LANT'S DESIGNATION OF
ADDITIONAL RECORD

Appellant designates the following matters to be

contained in the Transcript of Record:

Affidavit of T. C. Sibert, October 22, 1947, support-

ing motion for restraining order; affidavit of deGray

S. Brooks answering affidavit of Charles P. Brewer,

dated November 17, 1947.

(Note : No pretrial order was ever signed by

the Court.)

Dated this 26th day of March, 1948.

/s/ ROBERT R. RANKIN,
Of Attorneys for Plaintiff-

Appellant.

Service of the foregoing "Appellant's Designation

of Additional Record'' by receipt of a duly certified

copy thereof, is hereby accepted at Portland, Oregon,

this 26th day of March, 1948.

E. F. BERNARD M.E.S.

Of Attorneys for Defendants-

Appellees.

[Endorsed] : Filed March 26, 1948. [78]
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[Title of District Court and Cause.]

DOCKET ENTRIES
1947

Oct. 24—Filed Complaint.

Oct. 24—Issue summons—to Marshal.

Oct. 24—Filed motion for restraining order.

Oct. 24—Filed & entered order to show cause on

Nov. 17, 1947—10 a.m. why preliminary

injunction should not issue. McC.

Oct. 30—Filed summons with Marshal's return.

Nov. 15—Filed answer of Charles P. Brewer to in-

terrogatories.

Nov. 15—Filed answer of Rosalie Brewer to inter-

rogatories.

Nov. 15—Filed answer of Earl Merriott to interrog-

atories.

Nov. 15—Filed answer of Raymond Rightmire to in-

terrogatories.

Nov. 15—Filed affidavit of Charles P. Brewer re

show cause order.

Nov. 17—Filed Return of service of writ.

Nov. 17—Filed affidavit counter to Charles P. Brew-

ers affidavit.

Nov. 17—Record of hearing on order to show cause

why preliminary injunction should not

issue—argued & order taking under ad-

visement & entered order allowing deft, to

Nov. 24 to answer. McC.

Nov. 18—Filed preliminary memo.
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1947

Nov. 19—Filed & entered order denying motion for

restraining' order and preliminary injunc-

tion. MeC. Notices.

Nov. 19—P]ntered order setting for pre-trial confer-

ence Nov. 24, 1947. McC. Notices.

Nov. 24—Filed Answer of defts. C. P. & Rosalie

Brewer—R. Riglitmire & E. Merriott.

Nov. 24—Record of pre-trial conference.

Nov. 26—Entered ordei' setting for further j>re-

trial conference on Dec. 26, 1947. McC.

Nov. 24—Filed reply to counterclaim.

Nov. 29—Entered order setting for trial on Jan. 20,

1948—10 a.m. Notices. McC.

Dec. 26—Record of pre-trial hearing. McC.

1948

Jan. 6—Issued subpoena & 15 copies to Atty. G. E.

Bernie.

Jan. 6—Filed Notice to take Deposition of deft.

Chas. P. Brewer.

Jan. 7—Filed notice of deft, to produce.

Jan. 7—Pre-ti-ial order submitted to J. McC.

Jan. 14—Filed motion of defts. for inspection of

documents.

Jan. 14—Filed Transcript of Proceedings Dec. 26,

1947.

Jan. 14—Filed Deposition of Charles P. Brewer.

Jan. 14—Issued subpoena & 1 copy to Atty. Bernie.

Jan. 14—Filed Stipulation for deposition of Harry

Flannagan.

Jan. 15—Filed answer to moti(^n fc^r insiiection.
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1948

Jan. 15—Filed & entered order denying motion for

inspection. McC.

Jan. 19—Filed Deposition of Farries Flanagan.

Jan. 20—Entered order that Kenneth C. Gillis be

permitted to appear specially in this case,

record of trial before court. McC.

Jan. 21—Record of trial before court resumed &
cot'd to Jan. 23, 1948—10 a.m. McC.

Jan. 23—Record of trial before court resumed &
order dismissing without prejudice as to

deft. Carl Duncan on court's own motion.

McC.

Jan. 24—Record of further trial before court—ar-

gument

—

& order taking under advisement.

McC. [79]

Jan. 30—Filed Memorandum Opinion. McC. Copies

to attys.

Feb. 11—Lodged proposed Findings of ptff.

Feb. 14—Filed & entered Findings of Fact & Con-

clusions of Law. McC.

Feb. 14—Filed & entered Judgment, denying in-

junction & dismissing without cost. McC.

Mar. 12—Filed notice of appeal by plntf

.

Mar. 12—Filed bond on appeal.

Mar. 17—Filed designation of contents of record.

Mar. 17—Filed points on which appellant will rely.

Mar. 17—Filed Vol. 1 & 2 transcript of proceedings,

Jan. 20, 21, and 23, 1948, in duplicate.

Mar. 17—Filed motion for order directing transmit-

tal of original exhibits.
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1948

Mar. 17—Fik^l and entered order directing trans-

mittal of original exhibits McC.

Mar. 22—Filed Transcript of Proceedings Jan. 20,

21, 23, 1948.

Mar. 25—Copies of notice of appeal to attorneys.

Mar. 26—Filed af)pellee's designation of additional

])ortions of record.

Mar. 26—Filed appellant's designation of addi-

tional record.

United States of America,

District of Oregon—ss.

CERTIFICATE OF CLERK
I, Lowell Mimdorff, Clerk of the District Court

of the United States for the District of Oregon, do

hereby certify that the foregoing pages numbered

from 1 to 81 inclusive constitute the transcript of

record on ap])eal from a judgment of said Court in

a cause therein numbered Civil 3936, in which Para-

mount Pest Control Service, a corporation, is Plain-

tiff and Appellant, and Charles P. Brewer et al, are

defendants and Appellees; that the said transcript

of contests has been prepared by me in accordance

with the designations of contents of the record on

appeal filed by the api^ellant and appellees, and in

accordance with the rules of this court; that I

have compared the foregoing transcript with the

original record thereof and that it is a full, tnie

and correct transcript of the record and proceedings

had in said court in said cause, in accordance with
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the said designations as the same appear of record

and on file in my office and in my custody.

I further certify that I have enclosed under sep-

arate cover a duplicate transcript of the testimony

taken and filed in this office in this cause, of pro-

ceedings on January 20, 21, 23, 1948, together with

exhibits Nos. 3, 5-20, 7, 10, 11, 15, 28, 29, 31, 33, 35,

36, 38, 39, 40, 40-b, 40-c, 46, 47, 48, 49, 50, 51, 51-a,

53, 54, 55 (omitting form 7 of contracts because of

duplication with exhibit 11), 56, 57, 58, 59, 60, 60-a,

61, 61-a, 62, filed in this office.

I further certify that the cost of comparing and

certifying the within transcript is $65.30 and the

cost of filing the notice of appeal is $5.00, making a

total of $70.30, and that the same has been paid by

the appellant.

In Testimony Whereof I have hereunto set my
hand and affixed the seal of said Court in Portland,

in said District, this 6th day of April, 1948.

[Seal] LOWELL MUNDORFF,
Clerk,

By /s/ F. L. BUCK,
Chief Deputy. [81]
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In the District (Uniri of the United States

for the District of Oregon

Civil No. 8936

PARAMOUNT PEST CONTROL SERVICE,
a corporation,

Plaintiff,

vs.

CHARLES l\ BREWER, et al.,

Defendants.

Portland, Oi'ej^on

Tuesday, January 20, 1948, 10:00 o'Clock A.M.

Before: Hojiorable Claude McColloch,

Judge.

Appearances

:

Mr. R. R. Rankin and Mr. Leo Smith, Attorneys

for Plaintiff; Mr. Kenneth C. Gillis (Oakland, Cali-

fornia), of Counsel for Plaintiff.

Mr. Earl A. Bernard and Mr. Plowden Stott, At-

torneys for Defendants.

Court Reporter: Ira G. Holcomb. [1]

PROCEEDINGS OF TRIAL
Mr. Rankin: We are ready to i^roceed on behalf

of the plaintiff, your Honor.

Mr. Bejiiard: The defendants are ready, your

Honor.

The Court : Proceed. Call a witness.

Mr. Rankin: May I respectfully suggest to the

Court that an opening statement would be of as-

sistance, in oi'der tliat you ma}- have the matter in

mind.
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The Court: Yes. I have heard it discussed two

or three times.

Mr. Rankiii: You do not care for an opening

statement, then?

The Court: Go ahead, if you want to make it.

Mr. Rankin: The suit, your Honor, is against,

primarily, Charles P. Brewer, based upon the lan-

guage in the franchise, which is admitted, that he

agreed not to, either as an employee, employer or

otherwise, canvass, solicit or cater to any of the

customers of the company which he may have known

of because of his emplojnnent by the company, for

a period of three years after the employment

ceased.

It is against three employees of the company,

Duncan, Rightmire and Merriott. They are, in turn,

divided into different classifications. Rightmire is

one who signed a statement to the effect that he

would not work for any other pest control firm for a

period of three years after the termination of any

employment with this company. [2*]

Duncan has never been served. We have tried

diligently to make service upon him and, so far as

we know, he has never been in the jurisdiction since

this action was brought.

Merriott is a man who was hired by Mr. Brewer.

Under Mr. Brewer's sales agency agreement, he was

presumed to sign these men on contracts similar to

that which Duncan and Rightmire signed, but Mr.

Brewer, for purposes of his own, did not so sign

Mr. Rightmire.

* Page numbering appearing at top of page of Reporter's certified
Transcript of Record.
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Rosalie Brewer is the wife of tlie defeiKlarit

Charles P. Brewer. She never was in the employ of

Paramount l*est Control Service but aided and as-

sisted her luisband when he was their agent here

under the franchise agreement, and did also aid

and assist her husband after the termination of this

agreement.

l^oth Mevriott and Rosalie Brewer are charged

as co-conspirators with the otiiers because they

knowingly and willfully entered into a conspiracy

to break these contracts and aid and abet others in

the violation of their agreements—know^ingly, be-

cause we will show in this case that these parties

did flagrantly—and I mean by "flagrantly," upon

their own volition—terminate their agreements and

association with Paramount Pest Control Service as

of August 1, 1947.

Within a week thereafter a suit was brought in

the State court by the plaintiff to enjoin them from

that practice. The case was dismissed on the ground

that there had not been a qualification of this for-

eign corporation in Oregon so that it had the bene-

fits of the courts. The merits of the case were not at

that time gone into. Subsequently that qualification

for entrance into this state was complied with, and

then this suit was brought in this court charging

these parties, all of them, with conspiracy, and par-

ticularly from that complaint in the State court, all

of these matters concerning these contracts were

known to the defendants, therefore, who are the

same as the defendants herein and who continued

thereafter, until this complaint was brought, and
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afterwards, to violate that contract and to aid and

abet each other in that violation.

When it comes to the damage part of the case, it

is our position that, equity having taken jurisdiction

of this case for the purpose of an injunction, dam-

ages are likewise recoverable even in equity, and the

gross amount of damages that are alleged in the com-

plaint in the various items amount to $15,175. There

will be much more to be said on the item of damages

as we progress in the trial of the case.

The testimony, your Honor, will be rather long

and detailed because it involves, first, the history of

the company. The defendants claim that we are not

doing the business in Oregon that we say we are

doing, and the only way to do that, as I see it, is to

show what business we did do and then show what

we are authorized to do, and then show what we did

in Oregon, and to show this in some detail as to the

composition of poisons and so forth. In fact, for

my own convenience, I have divided [4] the services

of this company in this insecticide control into three

phases and I hope they will be of as much benefit to

the Court as they have been to me.

First is the detailed study of the poisons. That is

necessary here because the defendants say that these

are not unusual, that you can go on the common
market and buy them. We distinctly remember this

Court's statement that until something more defi-

nite is shown concerning these formulas, no tempo-

rary injunction would be granted.

These poisons are divided into two classes, one of

which is common—common because the laws of Cali-
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foriiia iiTidei* which these i)eople opei-ate—and which

the evidence wiJl show is the most severe state in

the Union on regulations—require that all poisons

be registered and, so, these are registered, even

though common poisons.

These poisons are all put out under the brand

and label of Paramount Pest Control Service. There

is a lethal quality in practically all of them—there

may be one exception. The composition of them is

unique in tliat the evidence will show that if you use

A, 13, C and D and mix them in that order you get

one result, whereas if you mix, say, A, C, D, B, you

would get a different result.

Next, after we get through with poisons, there

is the study of the insects to which the poison is

applicable, because some of these poisons penetrate

the reproductive glands; others [5] kill anything

that comes in contact only; so it requires, the evi-

dence will show, a knowledge of the bug itself or the

pest itself, a knowledge of its habits and so on.

Then the third classification is that of the applica-

tion, that is, to bring these two together, the poison

and the pest. '^I'hat is done by a long study of what

is the most effective method of accomplishing this

purpose what they will take and what they won't

take. Some are sweet-loving insects and you have

to have a basis of sugar or something of that nature.

Others have different qualities, but I shall not go

into the subject further than to state to the Court

that this is not just an unusual or ordinary situa-

tion.
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For example, they make a rat poison. You can

buy rat poison on the common market, but we will

endeavor to show, and I think the evidence will

show to the Court, that this rat poison has a differ-

ent quality.

Then this case involves an accounting, in order

to show these items of damage. I will say to the

Court that I have listed, on a little separate mem-

orandum which is not an exhibit in the case, a sum-

mary of all of the allegations of damage we are al-

leging in the complaint, how much they amount to

and what exhibits are offered in evidence to prove

those. This I will give to the Court and to counsel

simply as a convenience. It is not in evidence in the

case but it may be used simply as a convenience to

follow through. [6]

The practice of this, your Honor, is to bring about

a determination of whether these parties are entitled

to continue their practices, if not enjoined and, if

there is any right to compensation in a monetary

form, to recover.

A word about the parties so that the Court may
know about whom we are talking at every stage of

the case, from the very inception. The plaintiff is

the Paramount Pest Control Service. It is a Cali-

fornia corporation. It was incorporated in July,

1947.

Prior to that time, for several years, the Para-

mount Pest Control Service was a partnership con-

sisting of T. C. Sibert. Its Vice-President is Mr.

Glenn Fisher. Its Secretary-Treasurer is the ac-

countant in the firm, Mr. Harold Hilts.
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The ])rincii)al (IcfViidarit is Mr. (Jliai'lcs P. lirewcr.

Mr. Brewer was at one time a very close and intimate

friend of the Siherts. They had known each other

for some time. Mr. Brewer came to Mr. Sibert and

asked if there was not a place for him in this Para-

mount Pest Control Service. He said he was inter-

ested in coming to the Northwest.

It so happens that very shortly after that, and be-

fore Mr. Brewer's training—and, by the way, there

is very diligent training given these employees, be-

cause they are dealing with a lethal quantity and

quality all the time.

Before that training was completed entirely, thifi

opening occurred here and he came up, first under

the partnership [7] and then later under the corpo-

ration. In a word, the evidence will show that there

was every effort made by the plaintiff to aid and

facilitate Mr. Brewer in the acquiring or mainte-

nance and increasing of the business in this state.

Rosalie Brewer, his w4fe, as I previously stxited,

not an employee of the companj^ assisted her hus-

band. She was brought up here in May, 1947, and,

under the direction of the Secretary-Treasurer of

the corporation, put in charge of the books here for

her husband so that she could know the system that

would be a|)proved by the principal, the Paramount

Pest Control Service. She was office manager,

signed checks of the Brewer Pest Control Service

for her husband and aided and assisted him at all

times, either before the breach, when he was under

the agency agreement or after the breach when he

went in for himself. In fact, we have reason to be-
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lieve, I think the evidence will show, that she was

probably the primary mover in this separation.

The next is Carl Duncan, whom I will not dwell

with except to say that we believe that he is or was

a very trusted employee and a very efficient one. We
have not been able to get service upon him but I do

not understand that militates against showing that

he is or was a member of the conspiracy.

The next is Raymond Rightmire. He is a very

good pest control man and had been trained in a

manner that will be more accurately described later

by the Paramount Pest Control Service. He saw fit

to throw in his lot with Charles P. Brewer. [8]

Earl Merriott was also an employee of Brewer.

He was, in fact, never signed up on any contract.

Now, a word about the pest control business. Both

of these parties are engaged in pest control. That

will be clearly shown and it is not denied ; it is ad-

mitted here. But there is a vast difference in the

operation of these two businesses.

In the first place, taking the time element, the

evidence will show that the plaintiff, or those who

comprise its corporation organization now, have

been engaged in the business for ten years. There

were times when they devoted as high as eighteen

hours a day to the business, but they were not ex-

perts and they had to learn by the practical method.

They devoted a great deal of their money. They

had to have jobs in which they earned their living,

and then their pest control work was done nights

after they had finished their regular jobs from

which they could acquire funds to carry on, and as
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time went on, witli even greater exfxinditure.s of*

money, they created this bnsiness. On the otlier

hand, the defendant, the evidence will show, lias not

even yet had a year's experience in pest control,

while the plaintiff has hired entomologists, gradu-

ates of college, who have gone through the details

of knowing all about bugs, knowing also about poi-

sons. What Mr. Brewer and his associates have

gotten has been primai'ily from the pest control

training service conducted by plaintiff and, to a

minor degree, from their own research and practical

service in the field. [9]

So far as knowledge of insects is concerned, plain-

tiff, as I say, has these entomologists, while they

have no employed entomologists in theii* concern.

They had, from time to time, before this breach

occurred, w^ritten to the main office as to problems

relating to the classification of bugs and so on, but

where they write now we don't know. I think it will

be of assistance to the Court if I recite the events

chronologically.

In January Mr. Brewer made his application. In

February he went to work, in training. He ceased

that training April 6th and came to Oregon, his

training being less than required because of the

necessity of having someone in the District of

Oregon.

He worked under the partnership from April 6th

to July 1, 1946, and in July they signed a contract,

when the corporation was not yet fonned, which

contract was ratified after the corporation wns

formed.
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' That franchise—it is a contract, called a sales

agent's agreement, July 1, 1946. I think we will

find ourselves, for the sake of brevity, repeatedly

calling that a franchise, because that is the name

that the parties applied to it.

That franchise, however, went into effect and was

lived up to until September 12, 1946. There is a

dispute between the parties here, Mr. Brewer say-

ing that it continued until November, about Thanks-

giving in November. I think the evidence [10] will

show the Court that it continued up to September

12, 1946. Mr. Brewer stated that he could not do as

if he had a different arrangement, not under the

whole contract but only that one part, that of

claimants.

.
I think if the Court will bear with me for a little

detail, it will help keep this evidence very much
clearer in mind. Section 5 of the franchise agreement

provides the agent shall take 80 per cent of the

gross and the Paramount Pest Control 20 per cent.

Out of the 80 per cent the agent pays the expenses

of his operation. That is the franchise, as we shall

term it, from time to time.

The experience of the Paramount Pest Control

Ser\dce shows that it takes about 60 per cent to

operate this business, depending on the efficiency of

the operator, so we figure that takes about 60 per

cent out of the 80 per cent, leaving 20 per cent to

the agent and 20 per cent to the company.

After Mr. Brewer's protest of September 12,

1946, that was changed by Mr. Sibert and Mr.

Brewer alone, to this effect: Mr. Sibert, at Mr.
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]>rcwer's request, gave him j^ermission to \n\i all he

wanted to into his hiisiness because that businesH

was his, after it was created, arul it was the nnder-

standinp: tlint wlicii lie took a dollar home, that is,

when Mr. Brewer took a dollar home he should X)ay

an equal amount to the Paramount Pest Control

Service; and that the profits were divided on a fifty-

fifty basis because, 710 matter how large or how

small the profits were, on [11] Mr. Brewer's busi-

ness, that profit could have been plowed into the

business to whatever extent Mr. Brewer determined

was advisable, save for the obligation that when he

took home a dollar he paid an equal amount to the

company.

Mr. Sibert omitted to mention that to Mr. Hilts

and the matter went on until December when he

happened to recall it and then told Mr. Hilts and

his associates, and then received approval and rati-

fication for what had been done.

Under Mr. Brewer's statement, he claims he went

down there in November and at that time this whole

adjustment was made. The evidence, from our

standpoint, will show quite the contrary ; that there

w^as no business mentioned in November ; that it was

a vacation trip by Brewer; that he and his wife

stayed at the Sibert home as guests of the Siberts

and that the most friendly and pleasant relations

existed. The only time any business was discussed

was when Mr. Brewer went to the office of the com-

pany to get some supplies.
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This agreement that I have mentioned was to run

to the first of the year only, that is, the dollar-home

and dollar-company agreement was to run only to

the first of the year, at which time it was presumed

Mr. Brewer would have created sufficient capital

that he could tlien go on the franchise, and that was

undoubtedly Mr. Brewer's concei3tion because in

February he made a payment on the franchise, and

we have the check to show it. On March 6th he

made a payment and we have the check to [12]

show it. On the 13th of March he made a final pay-

ment, the amount of that payment being consistent

only with the amount that was then due under the

franchise.

Then, intervening, between the dates of January

1, 194:7, and March 13, 1947, Mr. Brewer complained

that he should develop this Eastern Oregon terri-

tory, where there were large distances to cover and

little in between, no towns of any population, a very

extensive territory.

They made an agreement, which is entirely sep-

arate. It is set out in the pleadings. It was en-

tirely separate and made in order to develop the

territory and help Mr. Brewer to accomplish sub-

stantial promotion of this business. The Paramount

Pest Control Service agreed to send two men to

Portland or to Oregon and develop that territory,

with a division of salaries and expense and profits

and so forth. Only part of that is agreed to by the

defendants.

But, because that did not turn out to be profit-
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a])l(^—and tliis is the situation wbcrcin we find our-

selves very rnueh in disagreement and, tlierefore, I

mention it particularly to the Court. It was Para-

mount's own idea that they voluntarib/ give to Mr.

Brewer—and it was done without his lequest and

even without his knowledge, after consultation of

Sihert jxnd Hilts—a continuation of the dollar-home,

dollar-company basis, and Mr. Brewer was written

to that effect by a letter which will aj)pear in evi-

dence. There were one or two meetings, but of no

particular [13] consequence, as I recall it, nntil

June.

On June 1st, with Mr. Brewer, Mr. Sibert and

Mr. Hilts present, they readjusted the whole trans-

action covering the whole year. They canceled that

])rovision about the franchise, gave him credit for

what he had never paid, and continued to carry on.

The principals seemed to be ])erfectly happy. In

fact, Mr. Sibert bought the tickets, because it was

Mr. Brewer's child's birthday—bought the tickets to

Oakland, California, and they all went down for a

very pleasant and satisfactory visit. While they

were visiting there, word came in that there had

not been some collections made and it was suggested

Mr. Brewer was not a good collector, and they re-

tired to their room in some huff and nothing more

was said.

On the 24th of July, less than a month thei'eafter,

Mr. Brewer wrote to Mr. Sibert his letter of resigna-

tion in which he said he was terminating his agree-

ment as of August 1st, that is, about a week later.
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Under his contract his obligation was to at least give

the company ninety days' notice. He paid no atten-

tion to that. In fact, I think the evidence will show

that Mr. Brewer's regard for the contract was

something that might as well not have existed

throughout this whole proceeding.

Then, with remarkable facility, these defendants

started to acquire the contact and patronage that

they had acquired at one time for Paramount Pest

Control Service.

We have here the applications which are already

in [14] evidence and admitted. We also have Mr.

Brewer's own sworn reply, showing that from Au-

gust 1, 1947, until the answer was made in Novem-

ber, he had acquired 141 of the accounts, patrons

and customers of the Paramount Pest Control Serv-

ice, wliich was definitely in violation, obviously in

violation of his agreement.

That gives a running statement, I think, of all

that is necessary to give the Court a general outline.

Just a word as to these exhibits. Exhibit No. 45 is

a photostatic copy of the mortgage from Mr. Brewer

to the Bank of California, which has just been pro-

cured. Opposing counsel has had a chance to observe

it and reservation for it was made at the pre-trial.

As to Exhibit 28, I feel I ought to explain to op-

posing counsel that probably I made an error in

connection with that. It is a bill of sale made by

Sibert and Fisher, as a copartnership, to the Para-

mount Pest Control Service. There were two or

three copies of it made, and I have here a carbon
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copy that was fully signed by Mr. Sihcrt and Mr.

Fisher. The copy that was entered in evidence had

the notarial acknowledgment on it that this copy

docs not have, so when I put that in evidence I did

not put the copy in evidence without the notarial

certificate but I put the other in and it did not have

Mr. Sibert's si.c^nature. I asked Mr. Sibert to si^

it and I thou,i?ht afterwards that I should have de-

layed that action on my part until aft(^r the Court

had been advised and its permission secured, so I

now formally call [15] attention of opposing coun-

sel to that fact, and we can either strike Mr. Sibert \s

sis^nature to that, if it is so desired, or we can intro-

duce the one without the notarial acknowledgment,

which does not add anything. I do not care what

may be done, but I felt I should call it to the Court's

attention.

In conclusion, I thank the Court for its attention

in giving me this opportunity. I hope it has been of

some assistance. It has been rather sketchy, I feel

myself, but we feel that we shoiild be entitled to in-

junctive relief. It seems to me there has been a

complete violation of this agreement and w^e ask

for such damages as the Court may find, from the

evidence and these exhibits, that plaintiff is en-

titled to.

The Court: You have not discussed aiiy law.

Mr. Rankin : No.

The Court: You just seem to take it for granted.

Mr. Rankin: I am perfectly willing to discuss

the law. In fact, that has been Mr. Smith's prin-
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cipa] duty. I didn't know that your Honor wanted

it HI an opening statement, but there are some cases

in Oregon, particularly one case that, it seems to me,

we could decide this case on alone. If we are going

into any detailed discussion, I would like to have

Mr. Smith cover that subject. He is familiar with

it, having prepared the brief in the other trial.

:'It is to this effect, that where we have a contract

whereby one party agrees, mider proper considera-

tion, to do [16] nothing to interfere with another

party's business, that, while they are in restraint of

trade, it is a legitimate restraint of trade if any-

where near reasonable, and three years is not un-

reasonable, not an unreasonable time as the au-

thorities show. Therefore, this conspiracy charge

is based on the fact that where he employed Right-

mire and where the agent Brewer agreed not to

solicit or not to go into a compettive business for a

period of three years that the Court will say that

that is a proper provision.

The Court: What is the Oregon case you say is

the leading authority?

Mr. Rankin: What is the case, Mr. Smith?

The Court: What is the one you claim?

Mr. Smith: 161 Or. 65.

The Court: I will hear you, Mr. Bernard.

Mr. Bernard: I do not care, your Honor, par-

ticularly to repeat what I said in my opening state-

ment at the pre-trial. Your Honor possibly will

remember our position, that this contract was modi-

fied and that modification was to continue through-
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out its temi and tlion, suddenly, the plaintiff

repudiated that modification, and it was for that

reason that Mi*. Bre\v(;r severed his connection willi

the company.

T3riefly, as to the law—and I am preparing a

brief on the subject, not yet in shape to hand to your

Honor, but I will hand it to your Honor as quickly

as I can get it done. It [17] is our contention, first,

that in a case of this kind the burden is on the

plaintiff to show that the contract was fair, the

restrictive covenants reasonable, and that they have

a real relation to and are really necessary for the

protection of the plaintiff.

And, speaking of the fairness of this contract,

taken in connection with the facts, this young man
had been sent up here on a promise of a salary of

$250 a month; he had sold his home in California

and one month afterwards he was told he must sign

this contract or else he was through. In the various

provisions in the contract there is only one thing

that the plaintiff promised to do, and that was to

furnish such advertising as they might think neces-

sary. We will have something to say later as to the

reasonableuosvS of the contract under the circum-

stances.

Further, we claim the law to be that it must

appear that the ]daiutiff has performed all obliga-

tions im]iosed on it by the contract before plaintiff

is entitled to injunctive relief; further, that an in-

junction w'ill be denied when it a]ipears that plain-

tiff's conduct in obtaining the contract was unjust
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or unfair or in plaintiff acts unjustly under the

contract or if the contract is unjustly harsh, unfair

or unreasonable or if the entire matter appears to

be inequitable.

We will contend, your Honor, that regardless of

consideration, the conduct of this company towards

this man when [18] they sent him up here, the cir-

cumstances under which they obtained the contract,

the nature of the contract itself and their repudia-

tion of the modification of it would require this

Court or at least give cause to this Court to deny

any injunctive relief.

The Court : What did the plaintiff furnish under

the contract?

Mr. Bernard: The })laintiff furnished nothing

under the contract, your Honor. They furnished an

opportunity to this young man to go into the pest

control business. As we look at this contract, taking

it by its four corners, they sent him up here and

said, "You can go to work in the pest control

business.
'

'

The Court: Why couldn't

Mr. Bernard: I know what your Honor has in

mind.

The Court: No, you don't. Why couldn't he

have done it himself ?

Mr. Bernard: He could have done it himself.

I think you mean, by the terms of the contract.

The Court: Did they provide any financing?

Mr. Bernard: Provided no financing.

The Court: Provide materials and supplies'?
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Mr. Bernard: I think there were some supplies

and materials to start in with, yes, although they

were paid ioi-.

The Court: For which he paid?

Mr. Bernard: For which he paid. They are

charged against liim. In other words, as I look on

this contract, what they are [19] actually doing is

to levy a 20 per cent tax on his gross business for

the privilege of him going into the pest control

business in Oregon. They furnished him really with

nothing.

The Court: Is it any different from any other

concern, say, that wants to open up a new territory

somewhere, where they say, ''We want you to go up

there and work for us and want you to agree that,

if you quit us, you won't, within a period of three

years, go in the same kind of business?''

Mr. Bernard: There may be something for the

Court to consider along the lines of public policy.

The Court : Is it any different from what fre-

quently happens in the commercial world where

some concern says, "We are going to open up an

agency in T^os Angeles," for exam})le, or take a case

nearer home, l^et's take a case here in Oregon and,

as time goes on, they send men out to open up new

territories. Is that the question here, whether a man
could go out and open up a new territory and bind

himself not to go into a competitive business?

Mr. Bernard : That is the very question, your

Honor, whether or not they could enforce a contract

of that kind.
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The Court: Are contracts of that kind enfor-

cible in equity?

Mr. Bernard: I don't think so, no. In other

words, I think plaintiff should have been required to

furnish something except the mere opportunity to

go out and go to work.

The Court: Do you want to speak further, Mr.

Rankin ?

Mr. Rankin: No, your Honor. [20]

The Court: All right. Proceed with the testi-

mony.

Mr. Smith: May it please the Court, I would

like to submit to the Court a trial brief which has

been prepared on the subject of contracts, the val-

idity of agreements in restraint of trade, and so

forth. At the same time I will give a copy to coun-

sel for the defendants and at this time would also

like to request that if the defendants have any cita-

tions of authorities in support of their contentions

that such a contract is unreasonable, we would ap-

preciate it very much having those citations in

ample time so that we may go to the Law Library

and study the question in the intervening time and

be able to make our arguments at the proper time.

The Court : We have no jury here. Mr. Bernard

said he would complete his memorandiun as soon as

he can. I imagine that will be some time during the

day.

Mr. Bernard: I do not want to deceive the

Court. It may take me a day or two to get that

memorandum in shape. I thought this, your Honor,
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it being a case before the Court, that even though

I lianded it up promptly at the end of the case they

would have an opportunity to reply.

The Court: Mr. Smith has just made a special

request that if you have any authorities now he

would like you to give them to him.

Mr. Bernard : I will have to give them to him

later.

Mr. Rankin : If the Court please, I would like

at this time [21] to move the admission, for the

purpose of this case, of Mr. Kenneth C. Gillis, an

attorney of Oakland, California, admitted to prac-

tice in both the State and Federal Courts in the

State of California.

The Court: Is that satisfactory to you?

Mr, Stott : Yes, your Honor.

The Court: Very well. Proceed.

THEODORE C. SIBERT
was thereupon produced as a witness on behalf of

plaintiff and, being first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Rankin:

Q. What is your name, please?

A. Theodore C. Sibert.

Q. Where do you live, Mr. Sibert 1

A. 1139 Sunny Hills Road, Oakland, California.

Q. What is your business?

A. I am President of the Paramount Pest Con-

trol Service.
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Q. How long have you been in the pest control

service ?

A. I first started in 1927, not steady, but I have

been pretty close to the pest control service for

around t\Yenty years.

Q. When you say *'not steady," what else did

you do ?

A. I am a cement finisher, a carpenter and a

plasterer. I served an apprenticeship as car-

penter [22]

Q. Did you, while you were carrying on these

trades, also endeavor to do something in the nature

of pest control ?

A. I have been associated with pest control since

1927, working part time.

Q. Who was associated with you, if anyone?

A. Mr. Watson T. Moore.

Q. Anyone else?

A. Working for the Western Exterminating

Company.

Q. Anyone else?

A. Mr. Charles Brewer and many others.

Q. Concerning your original enterprise,, was it

a partnership or corporation?

A. Co-partnership.

Q. Who was your partner?

A. Glenn H. Fisher.

Q. How long were you and Mr. Fisher in part-

nership ?

A. November 15, in 1938, we started the Para-

mount Pest Control Service.
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Q. To when?

A. About July 1st, around July Ist or some-

thing, 1946.

Q. What did you do then*?

A. We formed a corporation.

Q. Is that corporati(m the plaintiff in this case,

the Paramount Pest Control Service?

A. It is. [23]

Q. When did you come to Oregon?

A. Came to Oregon July 1, 1942.

Q. How did you happen to come to Oregon ?

A. Because of the request of the 8. P. Railroad

Company, handling their business in Oregon.

Q. Had they been a previous client of yours in

the State of California? A. Yes.

Q. The Court has indicated he wants us to move

along, so will you briefly give a summary or a brief

sketch of the pest control business and how you

built it up and what it amounts to at the present

time ?

A. Well, Mr. Fisher and I started the Para-

mount Pest Control Service November 15, 1938. He
bad been previously in bvisiness for two and a half

years by himself. We didn't enough work to

keep us both going, so I worked with my carpenter

tools, my carpenter's trade, daytime, and he solicited

on the street, and he done his work right at the

office, and we done the work on a Simday or when-

ever we could. We worked pretty hard for years.
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We had a new idea. Our idea was this, to for-

mulate the best of chemicals, that is, the best on

the market. We had had quite a lot of experience

in chemicals before and in servicing and applying

them to pests or rats, or whatever we tried to kill.

So, we decided not to sell the chemicals and to

service these places, sign this work up, so much for

the cleanup the first month and then so much each

month thereafter, and this took in a wonderful way.

We attained as near 100 per cent as we could in

controlling of all disease-carrying pests pertaining

to structural. We worked pretty hard.

Q. What do you mean by saying you *'worked

pretty hard'"?

A. That is what I was about to tell you. We
worked sixteen and twenty hours a day. There was

many weeks I didn't take off my shoes, only to

change my socks and wash my feet, and just lay

down on the couch.

Q. What ingredients did you use in your busi-

ness? A. I don't understand the question.

Q. What did you do with pest control"? How
did you control pests ? Hovv did you kill them ?

A. Well, we have our own laboratories ; we have

research and we take chemicals and we formulate

them applicable to a certain type of insect or that

certain type of rodent, or whatever the problem

might be. We train men.

Q. Train them to do what, Mr. Sibert ?

A. AVe train men along the lines of formulat-

ing that is necessary, and how to apply that chem-
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ieal, that poison that we leave in thei-e, foodHtnffs

especially, and to have the right amounts in the

right containers; and then train them to keep clean

and so that they don't do things that they shouldn't

on the job. It is quite extensive training. It is

very unique. [25]

Mr. Rankin: At this time, your Ilonoi-, the wit-

ness having testified that they were incorporated,

we would like to offer in evidence—and if we can

keep these exhibits in the same order, giving them

the same numbers, it will aid greatly in many

respects.

The Court: Why not put in all the exhibits at

once ?

Mr. Rankin: That is all right with me, your

Honor. Counsel has had them and has looked them

over. Have you any objection to any of these

exhibits ?

Mr. Bernard: There are some exhibits in there

that deal with some person's memoranda as to ac-

counts. Of course, we object to those as being hear-

say unless they are jn-oved by some witness.

Mr. Rankin : I think that objection would be

proper, your Honor. If counsel will point them

out

The Court: No, wo will do it like we do in all

cases like this. All of the exhibits that have been

marked for identification on both sides will be ad-

mitted as exhibits in the trial, taking the same

numbers and being subject to any objections that
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may heretofore have been made or may hereafter be

stated.

(The following Plaintiff's Exhibits were

thereupon received in evidence and marked as

follows:) [26]

Plaintiff's

Exhibit No.

1

2

3

4

Description

Articles of Incorporation of Paramount Pest Con-

trol Service.

Declaration of Purpose to Engage in Business in

Oregon.

Certificate of Authority to Engage in Business in

the State of Oregon.

Receipt for fees, Corporation Department, State of

Oregon.

5-1
'

to i- Labels—Paramount Pest Control Service.

5-26

6-1
'

to I Instructions and Training Given Employees, Para-

6-7 mount Pest Control Service.

7 Rules and Regulations of Paramount Pest Control

Service.

8 Rules and Regulations of Paramount Pest Control

Service.

9 Rules and Regulations of Paramount Pest Control

Service.

10 Safety Rules in Using Compound 1080.

11 Form of Service Order for Paramount Pest Control

Service.

12 Form in re service performed.

13 Form of receipt—Paramount Pest Control Service.

14 Duplicate copy of receipt.

15 Application of Charles P. Brewer for Employment.
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Plaintiff's

Exhibit No. Description

16 Ktnploymcnt Application Blank—Carl Robert Dun-
can.

16-A Form of Application — Paramount Pest Control
Service.

17 Form of Application for Registration of Economic
Poisons—State of California.

17-A Form, Application for Structural Pest Control
Operator's License.

18 Form of Application for Structural Pest Control
Field Representative's License.

19 Form of Application for Fidelity Insurance, The
Fidelity & Casualty Company of New York.

20 Copy of By-Laws for Internal Administration of
Structural Pest Control Board.

20-A Copy of By-Laws for Internal Administration

—

Structural Pest Control Board.

21 Copy of By-Laws for Internal Administration of

Structural Pest Control Board.

21-A Copy of By-Laws for Internal Administration

—

Structural Pest Control Board.

22 Time Reports—Carl Duncan.

23 Time Reports—Raymond Rightniire.

24 Copy of Publication "Pest Control and Sanitation,"
September, 1947.

25 Copy of publication issued by Julius Hj-man &
Company, Denver, Colorado, "OCTA-KLOR," May,
1947.

26 Copy of i)ublication of Socouy-Vacuum Oil Co.,

"Technical Bulletin," June, 1947.

27 Sales Agent's Agreement with Paramount Pest Con-
trol Service and Charles P. Brewer.

28 Bill of Sale from co-partnei-ship to corporation,

Paramount Pest Control Service.

29 Copy of letter March 15, 1947, H. W. Hilts to

Charles Brewer.
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Plaintiff's

Exhibit No. Description

30 Check dated February 6, 1947, $338.00, to Para-

mount Pest Control Service.

31 Supporting Voucher No. 181.

32 Check dated March 6, 1947, $250.00, to Paramount

Pest Control Service.

33 Supporting Voucher No. 229.

34 Check dated March 13, 1947, $494.25, to Paramount

Pest Control Service.

35 Supporting Voucher No. 244.

36 Accounting as of June 30, 1947, between Hilts and

Brewer.

37 Check dated July 9, 1947, $259.61, to Paramount

Pest Control Service.

38 Supporting Voucher No. 413.

39 Statement of Accounting on Franchise for July,

1947.

40 Tabulation in re Eastern Oregon Expense.

40-A Indenture of Lease, The House of Celsi, Lessor,

Paramount Pest Control Service by Charles P.

Brewer, Lessee.

40-B Sign entitled "To Our Patrons," Paramount Pest

Control Service.

40-C Sign "Patrons"—Brewer's Pest Control.

42 Letter, July 24, 1947, Charles P. Brewer to T. C.

Sibert.

43 Check dated March 3, 1947, $226.00, to Kelly Motors.

44 Supporting Voucher No. 203.

45 Photostatic copy of Chattel Mortgage executed by

Charles P. Brewer, $1,052.63, to Bank of California

N.A.

46 Photostatic copy of Assumed Business Name Cer-

tificate, Brewer Pest Control.

47 Photostatic copy of Certificate of Retirement, Brew-

er 's Pest Control.
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Plaintiff's

Exhibit No. Description

48 FMiolostatic copy of Assumed Business Name Cer-

tificate, Brewer's Pest Control.

49 Statement of Accounting on Franchise for January

and February, 1947.

50 Statement of Assets taken over by Charles P.

Brewer.

51 List of Accounts totaling $925.89.

51-A Statement entitled "Eastern Oregon State Run"

—

Total Revenue, $1357.00.

53 State of Expense, $3596.95.

54 File of "Canceled Accounts witli Time to Run as

Per Contract.

55 File of "List of Accounts on Books" Longer than

one year and canceled because of Brewer action.

56 Copy of letter dated October 22, 1947, Attorneys for

Paramount Pest Control Service to Charles P.

Brewer.

57 Profit & Loss Statement, January 1 through Febru-

ary 28, 1947.

58 Profit & Loss Statement, January 1 through March

31, 1947.

58-A Profit & Loss Statement, January 1 througii i\larch

31, 1947.

59 Balance Statement, January 1 through April 30,

1947.

59-A Port huul Profit & Loss Statement, January 1 tiirough

April 30, 1947.

60 Profit & Loss Statement, -January 1 through May
31, 1947.

60-A Balance Statement, May 31, 1947.

61 Balance Statement, June 30, 1947.

61-A Profit and Loss Statement, January 1 to June 30,

1947.
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Plaintiff's

Exhibit No. Description

61-B Trial Balance, June 30, 1947.

62 Copy of Complaint in Circuit Court of the State of

Oregon, Paramount Pest Control Service v. Charles

P. Brewer, et al.

63 Copy of Notice to Produce in Cause No. 178013,

Circuit Court of the State of Oregon.

64 Check dated September 10, 1947, payable to Conger

Printing Co., signed "Brewer's Pest Control."

65 Check dated October 17, 1947, payable to Conger

Printing Co., signed "Brewer's Pest Control."

66 Check dated October 10, 1947, payable to Conger

Printing Co., signed "Brewer's Pest Control."

67 Form of Receipt—Brewer's Pest Control.

68 Form to be signed by customer—Brewer's Pest

Control.

69 Business Card, Brewer's Pest Control.

70 Form of Service Order—^Brewer's Pest Control.

71 Form of Daily Report—Brewer's Pest Control.

72 Form of Statement—Brewer's Pest Control.

73 Envelope bearing return address "Brewer's Pest

Control" (small size).

74 Envelope (large size) bearing return address "Brew-

er's Pest Control."

75 Letterhead—Brewer's Pest Control.

Mr. Rankin: Your Honor, the first exhibits re-

lating to the corporation, I anticipate there is no

objection to them.

The Court: They are all in.

Q. (By Mr. Eankin) : Mr. Sibert, I would like

to hand to you Plaintiff's Exhibit No. 5, sub-num-

bered No. 5-1 to No. 5-26, and ask you to state, after
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having reviewed those, wliether they are jKtisons that

are put out })y your company, labels of f)oison8 put

out by your company ?

The Court: You know what they are. You have

seen them. Ai'e they covering your material ?

A. Yes.

Q. (By Mr. Rankin) : Are they poisons put out

by your company? A. They are, sir.

Q. Are all of these poisons such as you can buy

on the common market? A. No, sir.

Q. How many are there altogether? Twenty-

six? A. Twenty-six here, sir. [33]

Q. What proportion of those can you buy on the

common market, not under your name but which

are common poisons that you can buy ?

A. What proportion of these chemicals?

Q. What proportion of these poisons represented

by these labels can you buy on the common market ?

A. These chemicals are not for sale. They ai^

for use in the service department.

Q. If they contain poisons that are not unique

in your business but are common on the market,

how many of those are covered by these labels?

A. There is thirty-one poisons which we have

registered—there is five that is basic poisons which

we have to register.

Q. You say you have to register. Just what do

you mean by that?

A. Because of the strict laws, the Economic Poi-

sons License of California. It is a package law,
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sir, and it is the Economic Poisons Law—As long

as you are a reliable company and have chemists

and the equipment to formulate these poisons and

to package them and put your label on and the cor-

rect amount of the compound, the amounts in the

poisons, the exact amount to the gram of the poi-

sons and the exact amount to the gram of the inert

ingredients.

Q. You say there are five basic poisons ?

A. Five basic poisons, yes. There are thirty-one

poisons that we have registered. [34]

Q. You said that. A. Yes.

. Q. Five of them are basic?

A. There are chemicals that you buy that are not

basic, what are common poisons, because you can

buy those on the market.

Q. As to the other twenty-six you describe, is

there anything done by your company in connection

with those? A. Yes.

Q. Is what you do miique or different from those

that you get on the common market?

A. It is, sir.

Q. Have you any man in your employ who, as a

part of his duty, has anything to do in connection

with these poisons? A. I have Mr. Bushing.

Q. What is his department in your company?

A. He is an entomologist and chemist, a teacher

to teach the men, our men, how to handle poisons,

especially how to handle poisons safely.

Q. Does your business require any knowledge as

to the pests? A. It does, sir.



vs. Charles P. Brewer, et al. 125

(Testimony of Tlicodore C. Sibert.)

Q. What knowledge do yon have to have in order

to handle pests'?

A. You have to have quite a lot of knowhidge

because it is like this : One insect, it takes one poison

to kill that one insect; and some poisons will not

apply to that insect, and you have to know how to

identify that insect, so, therefore, we have a [35]

school and have an entomolo<^ist, and that is the

service that you get—something that the boys on the

road don't have. He is always there. 1'hey send

insect specimens in to him and they are correctly

identified and the exact formulation is prescribed,

just what and how much to use to take care of the

insect. .•
•

Q. Suppose you gave too much poison, would

that still kill the insect? •
•

•

'

A. Certain poisons does not kill if you give too

much. •'

Q. To what do you refer, generally ?

A. Well, arsenic—too much arsenic will not kill-

There are certain poisons in here that are repulsive,

that a person could not take—it is repulsive.

Q. Do you know of any other pest control %ervi«e

that has a branch instnicting its men?
A. Not on the Coast, sir. ' '

Q. Do you require your employees to have tiny

training?
'

A. We have to train all enii)loyees because of the

safety, because in California there is a very strict

law. We have the Structural Pest Control Board
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in California, and everybody that works in this in-

dustry in California must pass a written examina-

tion under the Board, and it makes a ]3rofession out

of this business.

Q. In what states do you do business?

A. Do business in California, Oregon and Wash-

ington and Arizona.

Q. The law of which state or states do you find

the most exacting ? [36]

A. California.

Q. Have you complied with all the laws of Cali-

fornia in respect to your business ? A. Yes.

Q. Do you, as a matter of fact, thereby also con-

form to the requirements of the other states ?

A. We run our business according to the laws of

California.

Q. Will you look at the set of exhibits that you

have before you? A. Yes.

Q, Explain to the Court how those various in-

struments are used in connection with your business ?

A. Exhibit 6?

Q. Just a moment, Mr. Sibert. The exhibit

starts with No. 6-1.

A. I have it now, sir. This is literature that is

got out by Mr. Bushing.

Q. What it is, please? Just explain how it fits

in with your training of your employees ?

A. We set these boys right on the correct iden-

tification of all pests and those especially what we

have the most of, and we formulate the information
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to give to all the men to study so that they can be

})etter men and can identify these pests and insects

which they have to woik with at all times.

Q. Take Exhibit 6-1. What is that? How does

that bear on this matter? A. This is bedbugs.

Q. What a])out it?

A. Well, it explains the type of injury that

would result from the bite of a bedbug and what

diseases it carries when it bites.

Q. What do you do with that pamphlet that gives

that information?

A. We mimeograph these off and give them te

all men that works for us.

Q. Take No. 6-2, "White-Footed Mice.''

A. This is instruction on a very uncommon

mouse and information that the boys should need.

It gives identification and gives all measures to

handle this certain type of mouse.

Q. You mean, to identify the mouse so that it

can be killed? A. That is right.

Q. Take No. 6-3.

A. Clothes moths, the importiince and type of

injury, food of the moth, and giving the chemicals

that should be used and the type of inert ingredients,

history and habits, and then control measures, and

we explain exactly what shoidd be done.

Q. ^VTiat do you mean by "inei-t ingredients"?

A. Inert ingredients is to carry all the poisons,

to formulate certain poisons together so that they

will be compounded to give a certain t>T)e of poison
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that will do a certain job, to take care of that certain

type of rodent or that certain type of insect.

Q. Are inert ingredients themselves poisons,

necessarily ? A. Not necessarily.

Q. When youi' labels mention active and inert

ingredients, what [38] are the active ingredients,

generally speaking?

A. They are the poisons that is found. These

poisons, every one of them, is inspected once a year

by the Economic Poisons License De23artment. They

come right out to the boys on the job and they take

take them out of the can. These poisons must be

labeled. They take a certain portion of a certain

specimen once a year to see that these poisons are

exactly as on the label.

Q. Do you have to show the content of all these

poisons on the labels? A. We do.

Q. Do you have to show what the inert ingredi-

ents are? A. No.

Q. How do you find out what inert ingredient

to use ?

A. We have to experiment as to what inert in-

gredients to use.

Q. These articles or papers you are mentioning

here, under this Exhibit 6-1 to 6-7, are they given to

the employees for their instruction and use and

training, such as you have already stated?

A. They are, sir.

Q. Take Exhibit No. 6-4, "Carpet Beetles or

Bufealo Beetles."
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A. It has to do with the irnpoi-tance and type of

injury. If you were not trained, you wouldn 't know

the difference between clothes moths and these. It

is entirely different. They have an entirely different

chemical, an entirely different application 1o take

care of them. This explains the food and distribu-

tion, and how they [39] come and where they are

found. They are found different places, and they

hibernate. This shows the life history, appearance

and habits, and of course the control measures, how

to take care of them and what chemicals to use. *

Q. Take Exhibit 6-5. A. Yes.

Q. What is that?

A. That is what we call the "Bug House Ques-

tionnaire."

Q. Does that apply to the bug itself or what?

A. This applies to the man after he is taught

and goes to school. He is sent this "Bug House

Questionnaire" containing true and false questions

to see and get his IQ to see what he is getting out of

his studies.

Q. Suppose he does not answer the questions

properly ?

A. Then we go to his superior, whoever he is

working for, and see what is wi'ong.

Q. Suppose he answers them excellently, what

happens then?

A. Then that is in his favor.

Q. What happens? Does he get any work be-

cause of that?
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A. We don't have priorities. It is the man that

knows how to do the job and knows exactly what is

best for his job, he goes forward best.

Q. Wliat about Exhibit 6-6?

. A. That is another "Bug House Questionnaire"

covering rats and mice, bedbugs, silverfish and fleas,

carpet beetles, moths and [40] ants.

Q. Silverfish, what is that?

A. Silverfish is an insect.

- Q. Is that of the same nature of a questionnaire

as we just got through with ?

A. This is the same nature of a questionnaire.

Q. Take Exhibit 7. A. 6-7?

Q. Yes. What is 6-7?

A. This is a report of sodiimi fluoroacetate bait-

ing. This poison is very dangerous itself, so danger-

ous itself that there is no known antidote. It is very

hard to get. No company can buy it without they

are an established company. These are poisons that

whenever a man uses them in training, or otherwise,

he has to fill out one of these reports as to where he

puts his bait, and then keep a complete account of

that bait, of that poison.

Q. You say you can't buy it, that not everyone

can buy that?

A. The company that makes this cei"tain chemi-

cal insists that you are an established company and

have quite a large liability insurance. They don't

undertake the liability themselves.

Q. When you say "quite large," what do you

mean by that ? A. At least 40 and 80.
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Q. What do you meanl?

A. If one person gets injured, $40,(K)(); if there

is a bunch of [41] them, they divide the $8(),()0().

Q. You have to furnish a bond b(*fore you can

buy it?

A. There is a bond that you have to have.

Q. Are there many companies that manufacture

that kind of poison?

A. There is only one company that manufac-

turers this poison.

Q. Why ? Is their supply abundant or not f

A. Very limited.

Q. Take a concern that was just starting in,

perfectly new, could they go out and purchase itt

A. Well, they would have to furnish their bond.

I don't know, but it would be very hard if they did.

Q. Take Exliibit No. 7.

A. That is Rules and Regulations of the Para-

mount Pest Control Sei*vice. When a man comes

to work for us, we talk to him quite a while and we

hand him the Rules and Regulations to read. This

has to do with how to keep clean and how to handle

your kits and how to protect themselves. A man
must understand he has to be careful, and he has

to use the things we furnish him.

Q. Is that signed*? A. It is signed.

Q. It is signed by whom ?

A. Signed by Rightmire, Raynxnid L. Right-

mire.
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Q. Look at Exhibit No. 8, please.

.; A. This is another copy of Rules and Regula-

tions.

.. Q. Is that signed? [42] A. Yes.

Q. Whom is that signed hyl

A. Carl Duncan.

. q. Look at Exhibit No. 9.

A. That is another copy of Rules and Regula-

tions.,

Q. How does it relate to the others?

A.. Every once in a while we have to change

these; change them a little bit. This is a new one.

^,,Q. Look at Exhibit No. 10.

A. Safety Rules in Using Compound 1080.

vQ. What is Compoimd 1080?

• ..A. Sodium fluoroacetate.

Q. Is it dangerous or not?

A. Very dangerous. These are the safety rules

in using it. It tells just exactly what it is, where it

comes from, the lethal dose. No employees are

allowed—they are not even allowed to dilute it. We
do not allow them to handle it. It is told here just

exactly what they have to do.

. Q. Do you have rules relating to the service of

the employees and how they should serve your com-

pany for their own protection and for sanitation and

so forth? A. We do.

Q. See if Exhibit No. 11 has any bearing on this ?

A. Exhibit No. 11 is the general service order, or

our contract.



V8. Charles P. Brewer, et al. 133

(Testimony of Tlieodore C. Sibei-t.)

Q. That is Form 7, I believe. I low do you

liandle that ? [4:5] A. Form 7. 'Iliis is Form 7.

Q. Well, I don't care about the fonn number. It

is Exliibit 11 and it is calli'd "Service Order."

A. Yes.

Q. How do you handle that ? Just explain to the

Court what function it has in your business?

A. This is a general service order which it takes

a licensed man in the State of California to catry.

California does not allow you to identify pests with-

out you have a license in that state to do th^t job;

Q. Did Mr. Brewer have any license in Cali"'

fornia? A. He did not.

Q. Go ahead. ' ^"

A. This is for general pest control. It has the

name and address, the service, the type of propeiiy-

and the order number, the time of starting and who

you see, and it has most of the pests that we have

in general, and the date and price and conditions,

and the length of the contract.

Q. When do you get that ?

A. We get this before we start tc» work on

the job.

Q. Whom is it signed by ?

A. It is signed by an official salesman or usuaDy

the branch manager in the district.

Q. Anyone else ?

A. It is also signed by the customer. [44]

Q. Is that a contract between you and the cus-

tomer, is that what you mean? A. It is, sir.
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Q. Exhibit No. 11 is what?

A, It is a service order.

Q. What is the next exhibit?

A. It gives

Q. Pardon ?

A. It gives the name, address, remarks, and

space for the condition of the job, signed by the

operator and the customer.

Q. What is the next exhibit?

A. Receipt, in duplicate. When one of our serv-

icemen has to collect money, he gives a duplicate

receipt. These are numbered and he must account

for the numbers.

Q. Whom does the duplicate go to?

A. The duplicate goes to the owner and he brings

the other in with the money, the cash.

Q. How about Exhibit No. 15? Does that have

any bearing on your business ?

A. This is an application blank.

Q. When do you require applications?

A. When a man comes in to ask us for work, if

we are interested or think he would make an oper-

ator, we ask him to fill out an application blank.

Then we more or less investigate and tails: it over

and when we need a man we pull these application

blanks out, [45] and the one we want we call in, or

get them in and give them a chance to work for us.

Q. Do you know whose application blank that is ?

A. I do. This is Charles Brewer, Charles P.

Brewer.
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Q. Does that api)lic'ation state whether he had

any previous experience in pest control or not?

A. It does. He had no previous experience.

Q. So far as you now, either from this applica-

tion or otherwise, had Charles P. Brewer any ex-

perience or service or training in pest control prior

to the time he came to work for the Paramount Pest

Control Service?

A. His application says none.

Q. What is Exhibit No. 16? A. 16?

Q. Yes.

A. That is another application blank.

Q. Is it like the other one or more recent in

form?

A. No, it is a little later one. This is an

earlier one.

Q. What is No. 17?

A. This is No. 16 is filled out.

Q. What is No. 17?

A. It is an ajiplication blank.

Q. All application blank? A. Yes.

Q. What is No. 17 ? [46]

A. You misunderstood me, Counsellor. 17 is

the blank one. 16 is filled out.

Q. What is 17?

A. It is the latest application form we have.

Q. For what purpose ?

A. When a man comes to work for us, or we are

interested in him, we will have him fill an applica-

tion form out.
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Q. Isn't that for the registration of poisons'?

A, No, sir.

Q. Isn't it?

A. Yes; I am sorry, sir, it is. I had the wrong

one.

Q. Yes.

A. No. 17 is an ''Application for Registration of

Economic Poisons," under the Department of Agri-

culture in California.

Q. Explain why that is required, if it is, and

what is done with it?

A. This controls the packaging laws of the State

of California. It controls any poisons that is pack-

aged. It has to be registered in the correct formula,

with the amomits of poisons, and the skull and cross-

bones on it, and the antidote, and the date and ad-

dress where they are packaged and put into the

formulation and sealed, sir.

Q. Referring back to that series of exhibits num-

bered 5-1 to 5-26, relating to your labels, is there any

particular designation on those relating to your

products? [47]

A. These are all products that we have formu-

lated.

Q. Get my question. Is there any particular

designation on them?

A. This is a license, an application to register.

Q. No. I am not talking about that now, Mr.

Sibert. I am calling your attention again to the

labels in Exhibit No. 5-1 to No. 5-26. Is there any
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particular designation on those labels i'(;lating par-

ticularly to your products'?

A. These are all our products, every one of them

labels.

Q. Is there any particular designation on them

relating to your products'? What about that man

on there'? A. This man is our trade-mark.

Q. What is it there'? What does it say'?

A. "Doc Kilzum, his patients all die."

Q. Is that your trade-mark ?

A. That is our trade-mark.

Q. That is what you put out?

A. That is right.

Q. Going back to Exliibit No. 17-A, what does

that relate to "?

A. This is an application for Structural Pest

Control Operator's License.

Q. How is that required and what do 3^ou do

under if?

A. Under this application you are—the law saj's

you must be in the pest control business in Cali-

fornia at least one year before you are allow^ed to

apply for the operator's license of [48] California.

This is the written examination under the State

Board of Structural Pest Control of California.

Q. What is No. 18?

A. "Structural Pest Control Field Representa-

tive's License."

Q. What is the diiference between the field rep-

resentative's and the operator's license?
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A. This field representative is a worker or

serviceman.

Q. What is No. 19?

A. Application for a bond, Fidelity and Casualty

Company of New York.

Q. Do you procure bonds on employees?

A. After a man goes to work for me, he fills this

application out and we procure the bond.

Q. Is that required?

A. That is required of every employee.

Q. What is No. 20?

A. By-laws of the Structural Pest Control

Board, instructions to applicants for a field rep-

resentative's license, how to apply, and the condi-

tions of study.

Q. What is the Structural Pest Control Board?

A. The Structural Pest Control Board is elected

direct by the Governor of the State.

Q. Elected? You mean appointed?

A. They are appointed, yes, as a rule.

Q. Yes. [49]

A. They are appointed in judgment over the

businessmen of the structural pest control in Cali-

fornia, to see that they live up to the regulations

and rules which they set forth.

Q. Is it limited to the State of California?

A. That is limited to the State of California.

Q. This particular instrument. Exhibit 20, what

is that?

A. This is instructions to applicants for a field

representative's license?
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Q. Then a field representative, as I understand

it, is not only under your direction but under the

direction of the Board? A. That is riglit.

Q. No. 20-A, what is that"?

A. This is the same, only different; instructions

to applicants for an operator's license. I mean

for an operator, not a field representative's. Sorry.

This is sent from the State Board of California to

the oj)erator with instructions.

Q. What about No. 21 ?

A. This relates to the examination and the de-

tails of—it says "Bylaws for the Internal Admin-

istration of the Structural Pest Control Board."

Q. What measure do you take, Mr. Sibert, when

you have employed a man who is qualified in all

those respects to serve the company in the pest con-

trol service, to keep track of what he is doing?

A. I don't quite understand your question.

Q. Say that you have a man in your service

no\v. He is (jualified, [50] otherwise. How do you

kee]) track of him after you get him employed?

A. We have our service slips that they turn in

every day, a time sheet showing wiiat work they did

for that day.

Q. Will you examine the next exhibit, No. 22,

and see if that has anything to do with the matter?

A. Time reports. We have time rej^orts. We
know where every man is and wherever he w^orks

that day, by our system we have in the office.

Q. Whose time report is that?

A. Carl Duncan's.
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Q. Covering what particular time?

A. The week ending May 11, 1946.

Q. How many sheets are in that exhibit relating

to Carl Duncan? A. Eleven—ten.

Q. Where do those sheets show that he did that

work? A. In Portland.

Q. What was he doing in Portland, Oregon, in

May, 1946?

A. Instructing Charlie Brewer and his men,

breaking them in to show them how we have safety

laws, breaking them in to the extermination field.

Q. Why was that necessary with respect to

Charlie Brewer?

A. When he was sent up here, he wanted to

keep an instructor here to help him.

Q. Do I understand you that he had not com-

pleted a sufficient [51] course to know what to do

up here ? A. That is right.

Q. How long did he continue mider your in-

structions ?

A. Mr. Carl Duncan was in the employ of

Charlie Brewer, as of the letter of the 24th.

Q. The 24th? A. Of June—July.
Q. What year? A. 1947.

Q. You mean by that he was continuously under

the instruction of Carl Duncan?

A. So far as working up here was concerned.

Carl Duncan was our field instructor.

Q. Was Brewer continuously under his instruc-

tion ? A. That is right.

Q. What is Exhibit No. 23 ?
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A. It is the time slips for Raymond Rightmire.

Q. Located where?

A. Portland, Orec^on.

Q. What was Rightmire doing here?

A, He is a serviceman.

Q. What do you mean by **serviceman"? What
did he do?

A. Service; puts out poisons and takes care of

our instructions, how to do certain things.

Q. State wliether or not, after having trained

these men, you [52] make any effort to keep them

abreast of the times on any products?

A. Yes. AVe get all thel literature we can that

is i)ut out. Mr. Bushing has contacts and that lit-

erature is sent out to him—sent out to the field

men by the branch manager or franchise manager.

Q. Look at Exhibit 24 and state what that is?

A. This is an authorized magazine, I know. It

is wonderful information that is in these maga-

zines for a j)est control operator.

Q. What is the name of that?

A. "Pest Control and Sanitation, Home and

Garden."

Q. Is that provided to onnployees?

A. Wo buy this magazine and send it to the

branches, so the em])loyees can have it.

Q. Look at Exhibit No. 25.

A. This is also the same information from Hy-

man & Company, Denver.

Q. Relating to what?

A. Insect infonnation.
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Q. Was that also provided for the employees?

A. It is.

Q. Is it a good publication?

A. It is a good publication.

Q. What is No. 26? [53]

A. The same material. That is something new

in the field ; spray barns for flies. It is a very good

publication.

Q. Now, Mr. Sibert, have you in general, with-

out going into great detail, covered your pest con-

trol business, beginning with the training of the

employees and what is done to keep them acquainted

with the progress of pest control, in general? In

general, have you covered that?

A. I believe I have, in general, sir.

Q, How long have you known Charles P.

Brewer? A. I believe in October, 1945.

Q. What was the occasion of your meeting him?

A. I met him in a home in Oakland, California.

Q. Did you subsequently come to be associated

with him in business? A. Yes.

Q. How did that occur, and when did it occur?

A. Mr. Brewer came into my office the first of

the year, 1946, and asked for a possible opening up

in the northern country. He said he was bom in

Spokane and would like to come up here, in this

part of the country.

Q. What did you do?

A. I took his application and told him if any-

thing came up we would let him know.

Q. Is tliat Exhibit 15 that you have already
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mentioned ? A. That is his application, sir.

Q. What then happened after you took his ap-

plication in January?

A. There was an opening come up and he hap-

pened to come in just about the time there was

an opening come up in Portland.

Q. When did he start training for the Para-

mount Pest Control Service?

A. February 4, 1946.

Q. How long did he train?

A. He come up while he was still in training.

Q. Did he subsequently come to the Northwest?

A. He come to the Northwest around April 1st.

Q. Whom was he serving at that time? In

whose employ was he?

A. In the Paramount Pest Control Service.

Q. What was it at that time?

A. A co-partnei'ship.

Q. A co-partnership of Fisher and yourself?

A. That is right.

Q. How long did that continue?

A. To the first of July.

Q. What happened then?

A. He started on a franchise basis, 80-20, sir.

Q. Now, it is claimed by the defendant. Brewer,

in this case, and stated to the Court in opposing

counsel's opening statement, that he was practically

compelled to accept this franchise agreement of

July 1, 1946. State whether or not Mr. Brewer
had [55] signed the franchise agreement prior to

that time?
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A. Mr. Brewer, before lie came to work for us,

was hired specifically for this job; we showed him

the basis on which we worked men in this country;

we gave him the exact terms which he signed and

was working under and he took them home, and

he knew exactly the basis—in fact, he made us

promise before he came up here just what basis

he would work on, and we kept our word.

Q. Did he sign any instrmnent at the time he

came up here in April ? A. He did.

Q. What was that?

A. That was a branch manager agreement.

Q. Did he read it before he signed it ?

A. He did.

Q. When it came to the franchise—^you call it

a franchise. When he made his sales agent's agree-

ment of July 1, 1946, when did Mr. Brewer get

a copy of that? Can you give the date and time?

A. Yes.

Q. When was it?

A. He got a copy of that two days before he

come to work for us and took it home. You mean
of this specific—he got a copy of the exact

Q. That does not mean anything. [56]

A. The difference is it is blank.

Q. You say it is blank?

A. No. The district in which he works and his

boundary lines, exactly the same.

Q. Otherwise the form you gave him was ex-

actly the same as the executed franchise?

A. It is, sir.
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Q. When did he get that form?

A. ^Fwo days before lie came to work. 'I'hat

would be February 2iid. You mean this form in

front of us?

Q. Yes.

A. This form, he got that the first of July.

Q. When did he get that form so that he could

know the contents of this exhibit?

A. He had it two days before he came to work,

which would be Februaiy 2nd.

Q. Then, do I understand you correctly that

you say he knew of this franchise form from Feb-

ruary, 1946, to July, 1946? A. Yes, sir.

Q. Did he ever ask you any questions about it?

A. No, sir. Excuse me. Correction, sir. We
had talked it over as to the things about it and

he asked questions at that time before ho w^ent to

work for us.

Q. Before he went to work ? A. Yes. [57]

Q. At the time he signed this exhibit, No. 7,

the sales agent's franchise, did he know the con-

tents of it?

A. They were explained to him, yes, sir.

Q. Do you recall where Mr. Brew^er signed that

agreement.

A. Signed that agreement in Portland.

Q. Wliere was it signed by Mr. Fislier?

A. In Oakland.

Q. Has that agreement been recognized by the

parties since it w^as signed? A. It has.
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Q. After July 1, 1946, how long was it before

the instrument was actually signed, do you know,

by both parties'?

A. Mr. Brewer signed this, I think, before July

1st and Mr. Fisher, and then it was mailed out to

me. I was not in the office and Mr. Fisher sent

it out around the first of July, and it was sent back

to him.

Q. How long was that agreement in that form

lived up to by the parties? Was any change ever

made in that agreement?

A. Only change of payment.

Q. Relating to what paragraph of that instru-

ment? A. 5.

Q. Paragraph 5. What was the change made

at that time in Paragraph 5 in the matter of

pa5rment ?

A. The agreement by Mr. Brewer and myself

on September 12th.

Q. What year? [58]

A. 1946, in the breakfast room. An agree-

ment

Q. Whereabouts? A. At his home.

Q. Whereabouts? A. In Portland, sir.

Q. Portland, Oregon? A. Yes.

Q. What was the agreement and why did you

make it?

A. Our visit with them was very friendly. Of

course, I guess that is immaterial. Mr. Brewer had

a plan and that was an extension plan. He gave

me a list of potential business that he could sign
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up and he expressed himself as to the cost of the

signing up of new business, which is true.

In other words, he told me if he eonld afford

it h(^ could sign ii]) enough monthly business to

bring the present l)usiness up to $3,000 monthly

basis in Portland. Then he brought u|> the amount

of money which he had drawed as a drawing ac-

count, and I expressed myself in this manner, that

T appreciated a man that w^anted to expand the

business and I didn't want to make any hardship

on him, and if he had taken so little home a month

that I would match that dollar for dollar and that

would give him a surplus to take care of this ex-

pansion of business Avhich he said he had in mind.

That was merely a verbal agreement and that

was supposed to be—We talked that we would go

back from July 1st, [59] 1946, and end January

1st or December 31st.

Q. December 31st of what year ?

A. 1946.

Q. You say that you expressed yourself. Was
that said to Mr. Brewer?

A. That always has been said.

Q. Was this said to Mr. Brewer?

A. It was said, yes.

Q. Did you, thereafter, go on that basis for the

period of time from July 1, 1946, to December 31,

1946? A. We did.

Q. And it was on your personal responsibility

that you did that?
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A. Yes—No, sir. I have to report to the Board.

Q. Did you do so ? A. I did, sir.

Q. When? A. In December.

Q. This occurred when; this conversation with

Brewer occurred when*? A. September 12th.

Q. And you reported it to the Board in De-

cember? A. In December.

Q. Why didn't you do it before?

A. It slipped my mind.

Q. When you did report, to whom did you re-

port? [60]

A. To Mr. Fisher and Mr. Hilts.

Q. Was it satisfactory? A. It was.

Q. Now, there is a claim on the record by Mr.

Brewer that this adjustment was on the basis of

a division of the profits. Was that agreement ever

made ? A. Never.

Q. He claims it was made about Thanksgiving

time in November—November, 1946. Was any

agreement of that kind made in November, about

Thanksgiving time in November, 1946, or at any

other time? A. No, sir, there wasn't.

Q. Did you see Mr. Brewer in November?

A. I did, sir.

Q. Where?
A. He come down from Portland to visit and

to relax, he said.

Q. Where did you see him?

A. At my home.

Q. Anyone with him? A. HJis wife.
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Q. How long did they stay at your liome in

November'? A. Ten days.

Q. Was there any feeling—Or, what was the

attitude ))etween you and the Brewers, your family

and the Brewer family at that time?

A. Very close, sir. We had a good time; no

disturbance whatever. [61]

Q. Was tliere any mention of business?

A. Oh, no, no mention much of business; just

expansion and, of course, there was talk at that

time about certain men he had in his employ, but

that is all, little short talks.

Q. He states in one place that he went to the

office and complained to you that he could not get

along on the basis that you allocated to him. Was
there any such a thing as that? A. No, sir.

Q. Did he come to the office at all?

A. He did, for a little while.

Q. For what purpose?

A. To pick up chemicals to bring back.

Q. After you talked to Mr. Brewer in Novem-
ber, when did you again see him? »

A. January 20th.

Q. What year? A. 1947.

Q. Where?

A. In the office, at Portland, and also at his

home.

Q. Did you stay at his home then?

A. Yes, that night I stayed at his home.

Q. Was there anything said or done in connec-

tion with either the agreement—By the *' agree-
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ment" I mean the franchise—as of July 1st or the

dollar-home dollar-company agreement of Septem-

ber 12th, 1946? [62]

A. It wasn't mentioned, sir.

Q. What, if anything, relating to this business

did you discuss on January 20th?

A. Mr. Brewer expressed himself about the

Eastern Oregon run. He had the complete total

of miles, the cost of operation, the long distances

between stops, so to speak, and expressed himself

that it was costing a lot of money to run the East-

ern Oregon run. He asked me what we could do

about it and we went into a separate deal. He
needed help ; he was up here by himself ; he needed

help to come in and help him, so I agreed that I

would go back to Oakland and would send the ac-

counts that we had in Eastern Oregon and I would

take a salesman and a company serviceman

Q. When you say "I", whom are you referring

to? A. We.

Q. To your company?

A. I refer to our company.

Q. Yes. All right.

A. This would take a salesman and a company

serviceman, and we were to run that Eastern Ore-

gon run, take a whole month for it ; we would start

in the south and come up to Portland and take a

whole month and work.

Q. Whereabouts in the south?

A. Start at Klamath Falls.

Q. Yes.
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A. And work i-i^lit straight around the route,

to build up a [63] route and then, if it wasn't

built up in one month's time, to make the trij) back,

arid then go back homo to Portland. We agreed

to the pajrments and the cost of this investigation;

with the men on the payroll of Oakland we would

continue to leave them on the payroll, and keep

a separate and complete accounting of all costs,

hotel bills and expenses and, at the end of the

venture, if there was anything made in the vent-

ure, the Oakland office and the Portland office would

divide that dollar for dollar. If there was any-

thing lost, the Oakland office would take their dol-

lar loss and the Portland office would take their

dollar loss.

Q. When you say *' Portland office", do yo^i

mean yourself or do you mean Mr. Brewer?

A. Brewer.

Q. When you speak of the Portland office yon

are referring to Brewer, the agent?

A. He was the agent.

Q. What was done in the matter of expenses

and salaries of these men?
A. We paid all or most of the salaries. There

was a little that Mr. Brewer paid, but we paid

practically all the salaries and expenses.

Q. What was the agreement with respect to

salaries and expenses?

A. Well, we would make an accounting of it

and we would pay the salaries of the men.
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Q. You mean your company would pay the

salaries 1 [64]

A. Yes. Our company would pay the salaries

and expenses and finance the trip and divide the

remuneration out of it and we would split the

costs—we would split the remuneration or the loss.

Q. I will repeat this by way of summary to

see if I have got you correctly. The expenses of

this trip, including costs and salaries, were to be

divided equally between Brewer and your company ?

A. Yes.

Q. If there was a loss, it was so shared, is that

right? A. Yes.

Q. And if there was a profit, it was so shared?

A. Yes.

, Q. Do you know how it turned out, whether

there was a loss or a profit?

A. There was a loss.

Q. Has Mr. Brewer ever paid any portion of

that? A. No, sir.

Q. I presume you went ahead and carried out

this separate agreement that you have described?

That was done by the parties, was it?

A. Yes.

Q. Whom did you send out from the Oakland

office? A. DeGrey Brooks and Jack Ahern.

Q. When, after January 20, 1947, did you again

see Mr. Brewer? [65]

• A. When did I, after the January trip?

Q. Yes. A. March 29th.

Q. What was the occasion then?

A. Our regular trip up here.
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Q. Anything said or done at that time iu rela-

tion to tliis })nsiness that bears on this f-aso, that

you can recall?

A. You mean our agreement of September 12th 1

Q. Was that discussed then? A. No, sir.

Q. Did your discussion at that time bear on any

matters here at all? A. No, sir.

Q. What did you discuss, generally?

A. Just things in general.

Q. When, after March, did you again see Mr.

Brewer? A. June 22nd.

Q. Where? A. June 17th. Correction.

Q. Where? A. In Portland, Oregon.

Q. Who was present?

A. Mjo. Hilts, myself and Mr. Brewer.

Q. Who is Mr. Hilts?

A. One of our associates, our auditor. \Jo^'\

Q. What was discussed at that time with Mr.

Brewer present?

A. Things in general was discussed. There was

two or three outstanding things. Mr. Hilts made
the audit of the books and then we made a budget,

which T always had when I came in it, to find out

how much business I done and how much it cost

and, naturally, being president of this concern, I

like to see everybody make a profit.

Q. Go ahead.

A. Mr. Brewer, Mr. Hilts and myself went ovet*

his books. We took a recap of the cost of each

man that he had working for him, the payroll, the

expenses, the car allowance, also the rent, telej^hone
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charges, advertising, his expenses, and allowed $150

for an office girl.

We deducted that from the amount of business

done in May, added 20 per cent as of the 80-20

agreement, and it came out that Mr. Brewer's part

would be $855.

Everything was very congenial. Mr. Brewer ex-

pressed himself that he couldn't afford to stay on

the doUar-for-doUar agerement.

Q. Why?
A. Because the budget showed that he could

make more money on the 80-20 agreement, as in

the franchise.

Q. Was there any $3,000 figure in there?

A. Well, that had ended my verbal agreement

as of September 12th, although I didn't bring that

up or didn't bother him. Mr. Brewer's [67] agree-

ment was that if we would match the few dollars

he would take home he could have the business

built up by the first of the year, up to $3,000, and

it never occurred, but that was the basis. It showed

a balance—it showed that Mr. Brewer had done

$3,000.

Q. When did that show ?

A. The last of May.

Q. 1947? A. 1947, yes.

Q. Was that taken into consideration in your

budget ?

A. Yes. That wasn't in our verbal agreement,

although I didn't press anything.
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(^. Do you mean that the verbal agreoment of,

September 12, 1946, ran dear throiipjh to May?

A. The agreement

Q. Did it or didn't it run clear through to

May?
A. We allowed it to run clear throngh to May.

Q. When did yon make that ap:reement? In

other words, T don't think you understand me.

When you made the agreement of September 12,

1946, did that agreement run clear through to

May of 1947? A. No.

Q. When did it run to?

A. It ran from July 1, 1946, to January, or

December 31, 1946.

Q. What did you mean by sajnng that the verbal

agreement Avas [68] taken cognizance of?

A. As I remember our agreement, Mr. Brewer

went back on the 80-20 in January or possibly Feb-

ruary.

Q. That does not answer my question. What
bearing did it have on May, 1947?

A. May, 1947, we, ourselves, because of this

Eastern Oregon expense and loss, put the Portland

office hack on the dollar-for-dollar.

Q. When did you do that? A. May 15th.

Q. Did you see Brewer at that time ?

A. No, sir.

Q. By whom was that agreed to?

A. In conference with Mr. Hilts and myself.

Q. Was Mr. Brewer present? A. No, sir.
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• Q. Was it at Ms solicitation? A. No, sir.

Q. How was he notified of if?

A. By letter.

Q. What was the date of that letter?

A. May 15th.

Q. March 15th, isn't it?

A. March 15th. As I recollect, March 15th.

Q. March 15th? [69] A. Yes.

Q. When you have been saying "May" all the

way through, that was in error?

A. That is right, Counsel.

Q. I want you to refer to Exhibit No. 29 and

ascertain if that is the letter you have reference to ?

A. It is.

^ Q. What is the date of that letter?

A. March 15, 1947.

Q. Do you wish to correct your testimony to

conform to March rather than May?

A. I was confused. I wish to correct my testi-

mony.

Q. Going back to this conference in June, state

what you did with respect to the adjustment, if

any, of profits over the period from January 1st

to June 30, 1947?

. A. Mr. Hilts had been north and had received

word that the Eastern Oregon venture, which I

mentioned before, that separate deal, was getting

bad; he had got reports from Mr. Brewer, so we

had a meeting, and Mr. Hilts had not very defi-

nitely understood the deal that Brewer and we

made; he heard about it but he didn't understand
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it. That wns tli" first meeting we had had with

JMr. Tlilts; lie liad been out of town and it was the

first time we had gotten together for quite awhile.

We figured, as to Eastern Oregon at the time,

on ])utting in tliis new work to make the Eastern

Oregon district })ay, [71] that it would be nice to

show Brewer that we were not a company that

would demand everji^hing, you know, but would

lielp him and cooperate wnth him, so we, ourselvefi-,

although he had paid his January and Februaiy

franchise on the 80-20 basis, as per agreement, we

thought it would be nice to show that we were

trying to work wnth him and not take advantage of

him, and that w^e would go back on the dollar-per-

dollar agreement, and that is what we tried to ex-

plain in this letter.

Q. What letter are you referring to?

A. Exhibit 29, your Exhibit 29.

Q. That is the March 15th letter?

A. The March 15th letter.

Q. All you have said has been relating to a

matter in March, 1947? A. Yes.

Q. What my question asked for was in June.

A. Oh.

Q. I think you still have the dates and the times

confused, Mr. Sibert. A. I am sorry.

Q. It is all right. As I understand, all you have

said shows why you wrote the letter, why the let-

ter of March 15th was written by Hilts to Brewer?
A. Yes.



158 Paramount Pest Control Service

(Testimony of Theodore C. Sibert.)

Q. Calling your attention to June of 1947, not

March but June [71] A. Yes.

Q. Did you have an accounting with Mr. Brewer

in June? A. Yes.

Q. Who was present?

A. Mr. Hilts, myself and Mr. Brewer.

Q. Did Mr. Hilts compile a statement at that

time of the financial obligations between Brewer

and the company? A. Yes.

; Q. Do you know whether or not it was discussed

with Mr. Brewer? A. It was.

Q. Do you know whether or not it was agreed

to by Mr. Brewer? It was.

Q. How do you know ? A. I was there.

. Q. Any other reason?

A. Well, I was there and heard it, and that was

the time we made the budget that I was talking

about.

Q. Did Mr. Brewer make any payment at that

time ? A. No. We asked for it.

., The Court: Recess until one-thirty.

(Recess to one-thirty p.m.) [72]

(Court reconvened at one-thirty o'clock p.m.,

January 20, 1948.)

Direct Examination

(Continued)

By Mr. Rankin:

Q. I think when we closed our morning session,

Mr. Sibert, I was directing your attention to June

20th, the conversation between Mr. Hilts, Mr.
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Brewer and yourself, and yon had t(^stified con-

cerning^ llie March 15th arrangement.

Now, apjain directing your attention to June

20th—I have called it June 20th ; T think the exhibit

was dated June 20th ; but when was your visit here ?

A. I came up on June 17th.

Q. You came up here on June 17th *?

A. Yes.

Q. Whenever we designate that conference,

whether it was June 17th or 20th, we are talking

about the time when you. Hilts and Brewer con-

ferred on the amount that was due to Paramount

from Brewer. A. That is, 1947?

Q. June 17th to 20th, 1947. A. Yes.

Q. So that we will have this clear, it is not re-

lated to the March conference. Will you state

where you met in this June 17th conference?

A. In the Paramount Pest Control office of

Portland. [73]

Q. Where is tliat office located?

A. Southwest Park.

Q. Was there an office there before Mr. Brewer
took charge? A. Our office down there, yes.

Q. Where was that?

A. In Mr. Taylor's home.

Q. In this June 17tli conference, who was pres-

ent? A. Mr. Hilts, myself and Mr. Brewer.

Q. What was discussed in relation to this busi-

ness at that time ?

A. There was a recap made of his business, a

recap made of his busines, as of May, the end of
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May. Mr. Hilts took the figures off the books, and

then we three made a recap, a budget—we took the

wages of each man, took the expenses, the chemicals

used, gasoline, auto expense, rent, advertising,

phone, all things pertaining to the business, as far

as costs was concerned. Then we took 20 per cent

of the gross business done, deducted that from the

business in May and there was $855 left for Mr.

Brewer.

Q. How much did you get?

A. Six hundred—20 per cent.

Q. You do not mean 20 per cent of $855 ? $855

and $600 made a total of so much. Is that what

you mean, something like that? A. No.

Q. Tell me this: Did Mr. Hilts, as your audi-

tor, make a detailed accounting ? [74]

A. This budget, you mean? That was done by

Mr. Hilts, myself and Mr. Brewer.

Q. Then was there a statement made as to how

much Mr. Brewer owed the company?

A. There was.

Q. Who compiled that statement?

A. Mr. Hilts and Mr. Brewer.

Q. What was the nature of the conversation as

to whether or not it was friendly or disagreeable,

in any feature? A. It was very friendly.

Q. Did Mr. Brewer have any criticism or objec-

tion to anything that was done by the company?

A. No; very friendly.

Q. The record shows that he claims to have told

you at that time that unless you carried on with
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the contract he had in mind, he was going—he was

quitting yoii. Was anything said by Mr. Brewer

about his leaving Paramount Pest Control Service?

A. Nothing whatsoever.

Q. You say in your testimony that the relation-

ship was friendly. On what do you base that

statement ?

A. Well, when we made this budget, we agreed

at that time to extend the dollar-for-dollar deal to

the end of the fiscal year.

Q. That was when?

A. That would have been June 30th, and then

go back on the [75] regular franchise, which was

the 80-20 payment.

Q. Did Mr. Brewer know that?

A. This was his suggestion.

Q. How do you mean it was his suggestion?

A. Well, he stated that he could make more

money according to the budget on the 80-20 pay-

ment than he pould on the dollar-for-dollar.

Q. Could he?

A. Yes. It, T think, was understood.

Q. Will you state whether or not that was under-

stood, that ho wanted to go back on the franchise?

A. It was understood.

Q. Was there anything in your relations, other

than what you have described, that disclosed their

friendliness ?

A. Well, Mrs. Brewer was down south. She left

before I arrived in Portland. It was his little

girl's birthday, and I suggested, before I left Seat-
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tie, that if we could get plane reservations, that

he and the little girl go back with me as our guests

for the little girl's birthday present.

Wlien we got to Seattle—^We tried to get reserva-

tions in Portland. They were received in Seattle.

I called him from Seattle and told him I had the

reservations and was going to Spokane, and I got

his reservation and the little girl's reservation and

made a reservation on the same plane. The plane

stopped in Portland. I got off, got his tickets,

and we went [76] to San Francisco.

Q. Did the little girl go with you?

A. She did.

Q. Did you meet Mrs. Brewer or not?

A. Mrs. Brewer, her sister and my wife met

us at the airport in San Francisco.

Q. Where did they stay?

A. They went home that night with Mrs. Brew-

ers' sister and then came over to my place.

Q. Where? A. In Oakland.

Q. How long did they stay there?

A. Four days—five days.

Q. Was anything said that seemed to disturb

the friendship during that period?

A. We left very good friends.

Q. Was any suggestion made at that time in

connection with any of the business that he had been

doing here?

A. Everything seemed to be very fine and cor-

dial and everything was good.
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Q. I have reference partienlarly to what T

understood was some question about collections.

A. Oh, yes. Mr. Hilts notified me over the

I)hone tlKa-e were a lot of accounts receivable.

Q. Did you take that up? [77]

A. Oh, I spoke to them about it.

Q. State what their attitude was?

A. There was no attitude, so much, to me. Mrs.

Brewer seemed to have gotten mad over something.

I don't know that it was over that or what it was,

but it was nothing, as far as we were concerned.

Q. When did you again see or hear from Mr.

Brewer ?

A. I saw Mr. Brewer in the hotel room next

after he had sent in his letter that he was quitting,

in August.

Q. You say he sent in a letter? A. Yes.

Q. Refer, in those exhibits you have there, to

Exhi])it No. 42. I will ask you if that is the letter

to which you have referenec. It is in the file here.

I will ask yon if that is the letter to which you

have reference?

A. Yes, this is the letter of June 24th.

Q. July, isn't it? A. July 24th, yes.

Mr. Rankin: Your Honor, this letter is pleaded

in the pleadings. I shall not take the time to read it.

Q. I note a provision of the franchise in which

there is a 90-day provision for terminating it. Is

that the letter upon which the termination was

based? A. It is not.

Q. What was the tennination ? [78]
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A. This is the letter upon which the termina-

tion was based, yes.

Q. That is what I mean, but not in compliance

with the contract?

A. It was not in compliance with the contract.

Q. When did you receive that letter?

A. This letter came into my office June 26th.

It was written June 24th.

Q. It shows on its face it is July.

A. I mean July. I am sorry. July.

Q. Had there been anything, up to the date of

the reception of that letter, in July, 1947, that indi-

cated to you that Mr. Brewer was dissatisfied with

his association with Paramount Pest Control

Service 1

A. Nothing whatever. It was just the reverse.

He always said he had the best business in Para-

mount Pest Control Service, always bragged on it,

and was very satisfied.

Q. Had there been anything indicating a dis-

satisfaction on Mrs. Brewer's part prior to the

time of the reception of that letter?

A. Nothing that I know of, sir.

Q. Did she ever tell you anything that she was

dissatisfied about?

A. Just a few different things, which I paid no

attention to.

Q. Anything about the compensation her hus-

band was receiving?

A. Nothing. I never talked those things over,

only with the parties involved. [79]
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Q. What did you do when yon received this

letter? A. T was on my vacation.

Q. Did the Brewers know you were going on a

vacation? A. They did.

Q. How did they know that?

A. Tt was talked about when they were "at my
house, as my house guests.

Q. Wlien did you go on your vacation?

A. Well, let's see

Q. AVhere, first, did you go on your vacation?

A. Up to Strawberry to build a cabin, with my
wife.

Q. Wliere is Strawberry?

A. Tn California.

Q. Were you there when this letter was re-

ceived ?

A. I was up on my vacation, yes sir.

Q. Wliat did you do w^hen you got this letter?

A. T immediately came into Oakland and then

came up here.

Q. What did you do while you were here?

A. I called Charlie u]) and asked him to come

and release the chemicals and equipment which he

had. He came up to my room. He had refused

to do that heretofore. He came up to my room

and said he would release them.

Q. Did he then give you any explanation as to

this letter or any reason for his termination ?

A. His explanation was only one, that he had

to do it on account [80] of his family.
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Q. Did he say why he had to do it on account

of his family? A. He did not.

Q. Generally speaking, without going into de-

tail, did you find then that there was any solicita-

tion by Brewer, from your investigation and service

with the company, of any of the patrons that had

theretofore been patrons of Paramount Pest Con-

trol Service?

Mr. Bernard: Object to that as calling for hear-

say testimony.

The Court: He may answer.

A. I sure did.

Q. (By Mr. Rankin) : Did you find that there

had been some solicitation ?

A. Every^vhere our boys went they foimd that

trouble.

Q. Now, a few questions that I think possibly

I overlooked as I ran through this hurriedly. Did

you expend any money in the organization of this

business ?

A. I have, lots of money.

Q. Can you give the Court any idea of how
much and on what phases of it you expended this

money ?

A. You mean the business in Portland?

Q. No. I mean the business in general, first, and

then in Portland.

A. Yes. We take a certain amount of our profits

to experiment with [81]

Q. Just a moment, Mr. Sibert. Let us go back

to the beginning. I realize it is going back to what
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you testified to, to some extent, tliis morning, but

when you formed this business, you and Fisher, as

a ])artnership, did you expend any money then?

A. We expended everything we made into estab-

lishing this l)usiness, every effort—That took all we

had.

Q. Was that the ori.c^inal expenditure—I mean,

was the original expenditure all that you had put in •?

A. Oh, we put everything that we had in the

world into this business.

Q. But, subsequent to its origin, state whether

or not you still made expenditures in behalf of itf

A. We (lid continue to do that. We spent money

for education, for experimental work, and for get-

tinii^ the best chemicals to apply to these specific in-

sects that will work the best for us.

Q. 1 don't think I asked you anything about

Duncan. When did Duncan come into your employ?

A. In 1942.

Q. And what did he do?

A. He was a serviceman for quite a few years

and he was very adaptable to teaching field men,

to break in servicemen, show them the correct way
to distribute the poisons, and to mix the inert ingre-

dients in certain ])oisons and place them in a safe

])lace—in containers and so forth, that is necessary

to keej) from contaminating foodstuffs and injur-

ing carpets, varnishes [82] on floors and so forth.

Q. Was he a \eYY good man in your employ?

A. Duncan was a very fine employee.
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Q. I think you testified this morning you sent

him up here to instruct Brewer. Did he continue

to remain in the employ of the company after you

sent him up here? A. Yes.

Q. When did he terminate his services, as far

as you know, with Brewer? That would be August

1st, 1947? A. Yes.

Q. Have you tried to get service upon him in

this case? A. I have, sir.

Q. Do you know Merriott?

A. Not personally. He was hired— I don't know

Merriott personally.

Q. Did Mr. Brewer ever ask you for permission

to hire Merriott? A. No, sir.

Q. Is that a desirable feature of your contract,

that you ask the agent to tell you whom and when

he employs men? A. The contract

Q. Is it a desirable feature of your contract?

A. No, it isn't.

Q. You don't understand my question.

A. I am sorry.

Q. What? [83]

A. It is desirable. I know what you mean now.

It is a desirable feature of our contract.

Q. Why?
A. Because w^e know we have more experience in

hiring men than these men do out here, and it is in

our contract that we desire to help hire their men,

and we reserve the right to eliminate them from the

service at any time.
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Q. State whetlier or not they have a responsible

l)osition in the performance of work in connection

with poisons'? A. That is true.

Q. How much of the information as to these for-

mulas and methods of application and so forth did

you give to your employees?

A. All that is necessary, so that they can do

their work in an efficient professional way.

Q. Did you give them the detail of the composi-

tion of any of your formulas and poisons ?

A. You mean the formulation of the formulas

themselves ?

Q. Yes.

A. Only to the extent where they must insert

the inert ingredients.

Q. Did you ever know, in connection with Mr.

Rightmire, Mr. Duncan or Mr. Merriott, that they

were leaving 3- our employ prior to the time that they

went with Mr. Brewer?

A. I knew nothing. It was a big surprise.

Q. They never notified you, either verbally or

in writing? [84] A. No, they didn't.

Q. Did they ever ])ersonally give you any ex-

planation why they left you?

A. They did not.

Q. Did you, at the time you came up here, ask

for and secure an inventory from Mr. Brewer of

whatever he had that you were entitled to purchase

under your franchise ? A.I did.

Q. Did you get the inventory?

A. After I got here, we got the inventory.
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Q. Did you get delivery of all materials that you

found by that inventory you had a right to pur-

chase ?

A. We got delivery of what was in the ware-

house.

Q. Were there other materials that you did not

get delivery of? A. Yes.

Q. This letter that is in evidence as terminating

his association mentions that he might want some

of these things '^in the future." Do you know what

he had reference to when he states he might want

those things **in the future"?

A. I did not.

Q. With respect to his living up to his contract,

were there any features that you recall that he did

not perform which, under your operation of the

company, he was required to do? For example, let

me expedite this so as not to take too much time

in your consideration. [85]

The contract provides, Paragraph 4, Page 2 of

the contract, that he will take all contracts in the

name of the company. I mean, take contracts in

the name of Paramount Pest Control Service ?

A. Yes.

Q. Will you turn to Exhibit No. 40-A.

A. I have it, sir, 40-B. Just a minute. 40-A.

Q. Is that supposed to be in the name of Para-

mount Pest Control Service?

A. 40-A is an expense account.

Q. Let me see it. May I see it, please? I prob-

ably have the wrong number here, apparently. Yes,
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that is the wronc^ number. There are two 40-
A

's ap-

parently.

What T have reference to is this Indenture of

Lease, ''Made this 1st day of November, 1946, by

and between The House of Celsi, an Oregon part-

nervshij), hereinafter called the Lessor, and C. P.

Brewer, doin^ business as the Paramount Pest Con-

trol Service, 519 N. W. Park Avenue, hereinafter

called the Lessee."

First, how do you indicate whether you have serv-

iced a particular place or not?

A. We have a card that we hang up.

Q. Is that ihe card ?

A. That is our card.

Q. It reads: ''To Our Patrons. We have Para-

mount Sanitary System. An assurance of cleanli-

ness.'' [86]

Did Mr. Brewer put out a similar card when

servicing patrons? A. He did.

Q. Is this the card ?

A. This is the card.

Mr. Bernard: Have you got an exhibit number

on that?

Mr. Rankin : Yes, just a moment. It is 40-A.

There are two 40-A's.

Mr. Bernard: That is all right. That is close

enougli.

Mr. Rankin : I also want to offer in evidence,

your Honor, a bill of sale. No, that has been of-

fered—I am sorry. But I do want to call this to

your particular attention because it is the one Mr.
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Sibert signed afterwards. Do you gentlemen have

any particular objection to this because of that

fact?

Mr. Bernard: No.

Mr. Rankin: Thank you. You may cross-ex-

amine.

Cross-Examination

By Mr. Bernard:

Q. This partnership, you say, was formed in

1937, was it? A. No, sir.

Q. What year? A. 1938.

Q. Had you been in the pest control business

prior to that time? A. I had. [87]

Q. What other work

A. I want to answer that exactly right. I had

been in business, but not for myself before.

Q. What other business were you doing at that

.time?

A. I am a general contractor, building superin-

tendent, carpenter work, cement work, plaster

work.

'.
: Q. How long did you continue those occupa-

tions after 1938?

\ A. I never continued those only in my owti

work.

Q. Did you continue in those occupations ?

A. Only m our work. When we first staii;ed,

I worked at carpenter work.

Q. How long did you continue in those occupa-

tions after 1938?
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A. You se(% sir, those ocaipations i.s in our

business. We do termite work. We are still con-

tinuing carpenter" work, cement work and plaster

work,

Q. What other business was Fisher in at the time

the partnership was organized?

A. He was in the extermination business.

Q. Where was yowr place of business when

Brewer went to work for you ?

A. This is '38. The head office was 638 Sixteenth

Street. *

Q. Where? A. Oakland.

Q. How big a place did you have?

A. We owned our own building—we own onr

own building and [88] have quite a space.

Q. How big a place?

A. I don't know the exact size of the building.

Q. What date was it Brewer came to work

for you?

A. July 4th, according to ' ur records. February

4th ; sorry, February 4th.

Q. February 4th? A. 1947.

Q. What date did he come to Portland ?

A. Around the first of April.

Q. You have referred to certain labels which

are in evidence here. Those labels are put on the

cans of poisons or preparations, aren't they? These

labels that you referred to in your evidence are put

on the cans of poisons or preparations?

A. Yes, sir.
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Q. Those labels contain the ingredients, do they?

A. Those labels contain the ingredients that are

in the cans.

Q. So anybody that got hold of one of the cans

could see what the ingredients are ?

A. That is right.

Q. Yon say you do not put on the label the inert

ingredients ?

A. I did not. Some labels you do and some labels

you don't, but the inert ingredients, they have to be

in there.

Q. What is there that is secret about these con-

coctions or formulas that you give your salesmen

to use or the other men [89] who work for you to

use? What is there secret about it?

A. You understand, Mr. Bernard, the contents

of the label is merely the quantity to the gram.

That is on the label on the package. That is the

law. The secret is the formula in which they are

melted or mixed together to get a certain product to

do a certain job and to kill a certain type of insect.

Q. That is the secret part of it?

A. That is the secret part of it.

Q. Did you or your company ever, at any time,

furnish any of this secret information to Mr.

Brewer? A. Yes, sir.

Q. When?
A. From the time he started out to work for us.

There is a certain portion of that he has to learn.



V8. Charles P. Brewer, et cU. 175

(Testimony of Tlicodore C. Sibert.)

Q. You mean to say yon furnished Mr. T^rewer

any information as to how to concoct any of these

formulas? '

A. You misunderstand—That question can be

answered Yes and No. There is certain chemicals

that we concoct—You say "concoct"—We formulate

certain chemicals with inert inc^redients that is put

out on the job. We have to show him how to do

that.

Q. Describe what you mean by ''inert ingredi-

ents."

A. The inert is the volume of matter or liquids

that is in the poison. •

Q. I see. What do they usually contain?

A. In rat bait it is any type of stuff that will

—

You might [90] say, apples, carrots and so on, any

type of bait—different types. In liquids it is

Q. What is there secret about that?

A. So much of this, is put in a certain formula

to get a certain strength and so it could be attrac-

tive to a certain type of animal or insect.

Q. Can't that information be secured through

other sources than yourself?

A. It might be, but not like Paramount gives

it out.

Q. Who do you say gave Mr. Brewer this infor-

mation? A. Mr. Duncan.

Q. Did you?

A. Not personally; some, yes.
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• Q. What information did you give him?

A. I have been with Mr. Brewer on several jobs

and showed him lots of things, and we talked—gave

him information of my past experience. That is why

I came to see him.

Q. You tell the Court what secret information

you ever gave Mr. Brewer at any time about the

formulas or concoctions that you put out for bait.

A. You mean one definite, special thing?

Q. Yes.

A. You want the time and place 1

Q. I want the information, what it was. Tell the

Court what secret information you ever gave this

man. [91]

A. I gave Mr. Brewer secret information on fly

or rat baits.

Q. Information?

A. What types of inert ingredients with a cer-

-tain amount of active poisons to put out as certain

types of rat baits to do a certain job, to kill certain

animals or insects.

' Q. Can that information be secured elsewhere?

A. He can't secure my experience elsewhere.

^ Q. Your experience, as a matter of fact, he can

secure from other sources—how to put these inert

ingredients in with the poisons in order to kill rats

or insects ? There are other sources that put out that

information ?

A. We are a service organization, not a sales or-

ganization, and our formulas and our advice is more

profitable to anybody than something that somebody

has made for sale, and information thereof.
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Q. Have you })een as (lefiriite as you van as to

any secret information or formulas that you gave

Mr. Brewer?

A. Repeat that question. I don't understand,

Mr. Bernard.

Q. Have you been as definite as you can as to

any secret information or formulas that you ever

gave Mr. Brewer?

A. I could have give him more secrets. I was

definite in what he needed and what he could take

at the time, and according to the situation thereof.

Q. How long did this instruction continue down

there in California? [92]

A. Until all his time there, two months.

Q. What sort of work was he doing during those

two months?

A. He was doing—he was going with Mr. Dun-

can to be broke in our service work.

Q. He had been doing service work ?

A. In going with Mr. Carl Duncan, yes.

Q. He was in your employ in the laboratory that

you speak about, wasn 't he ? A. No, sir.

Q. When he came up here, then, in April, it was

with the idea of making him manager of the Ore-

gon territory, was it?

A. That was our understanding, sir, before lie

went to work.

Q. After he had been employed by you for about

six or seven weeks ?

A. We had that undei*standing before he fever

went to work. I was merely keeping my promise.
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. Q. You figured that six or seven weeks' works as

a serviceman rendered him capable of carrying out

this tremendously important work of insect exter-

mination in Oregon, as manager ?

A. Sir, I did not.

'
; Q. Why did you make him manager of the

concern ?

A. Because he was hired for this district and we

sent somebody up here to help him.

,. Q. That was Mr. Dimcan*?

A. Mr. Hilts and Mr. Duncan, yes. [93]

,. Q. Did you come up at the time he was em-

ployed? A. Where, sir?

Q. Come up to Oregon?

"v. A; I wasn't here when he came. I came up in

April—He came the first of April with Mr. Hilts.

Ke'broi^ght Mr. Hilts up. Mr. Fisher arrived here

April 6th, Mr. Bernard.

Q. Where was the office of the Paramount Pest

Control Service. at that time?

;..,'A.' I don't have the exact address but it was in

Mr. Taylor's home. We had phone service—we had

a-,J>h;one there, and we had phone service on Taylor

street. I don't remember. I could look it up for

you.

..iQ. .Was Mr. Taylor the previous manager?

A. He was.

,,, Q.. And the headquarters of the concern were out

at his home, is that what you say? A. No.

, ; Q. .Where were the headquarters?
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A. The headquarters office and those thingK

was in tlie office on Taylor Street. He merely had

the poisons and things like that at his home and

kept some books at his home.

Q. The poisons and things of that kind were

kept at his home?

A. Yes. H(! had a storeroom which we were rent-

ing there.

Q. Do yon know about how long Mr, Hilts wae

here at that time? A. I do. [94]

Q. How long?

A. Mr. Hilts came up with Mr. Brewer and I

came up the 23rd of April. We passed on the way,

going back. I came up on the train. He left that

day to go back to get his car to come back here.

Q. Did Brewer have to take an examination in

California before he came up here?

A. He did not.

Q. Do I understand you to say from the time

Brewer came here to the time he wrote this letter

of resignation that you had no disagreement be-

tween yourselves at all, is that correct?

A. That is correct; the best of friends.

Q. You did, however, in response to Mr. Ran-

kin's question, call attention to the fact that he took

the lease in his own name and not in the name of

Paramount ?

A. I knew nothing of the lease, sir.

Q. You know it now?

A. I know it now, yes.
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""'
. Q. Did Paramount take out some insurance for

him of any kind ?

' A. What type of insurance?

Q. Of any kind? Liability insurance?

A. We have a broker in Oakland that writes in-

surance for our office there and all of our business.

Q. Do you know how that insurance was writ-

ten? A. Yes. [95]

r .Q, How was it written?

A. Paramount Pest Control Service, doing busi-

ness as Brewer, I think.

' Q. Wasn't it written Charles Brewer, doing

.business as Paramount Pest Control Service?

i A. Maybe. I don't know. I never did see the

policy, sir.

. ' Q. Will you be as definite as you can, so we can

cut the examination short? When and where was

the first discussion had by you and Brewer, accord-

'ing to you, as to the change in the terms of this

-contract ?

- A. You mean the change of payment?

Q. Yes. A. September 12th.

Q. You say that took place m Portland ?

.A, Yes, in Portland, in Mr. Brewer's home.

> Q. Brewer assigned as a reason for that change,

what?

A. Mr. Brewer wanted to have an expansion of
' business, a program of putting on business, and

the reason he assigned was this, that he had only
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taken so much money liome, and asked me if I would

go with him and lielp to finance the new business so

tliat wo could all profit thereof, and our acjreement

was: I said, ''Charlie, I am not a big man, a big

bad man, trying to take advantage of anybody. If

you want to live cheap at home, I will take that

same amount, up to that period of time, so that' we

can put this business on." [96]

Q. He thought he could make more money under

that arrangement, didn't he, in the future?

A. Ye«.

Q. You agreed to that %

A. I agreed for a change of payment, dollar-for-

dollar payment. When Charlie would take a dol-

lar home or if he took $5 to live on, that is all I

w^ould take, and spend the rest in the expansion Or

building ujj new business.

Q. That was the agreement you made which you

say you forgot to mention to the other men until

December? A. That is right.

Q. When was the next time that any question

arose between you and Brewer as to the times of

])ayment under this contract?

A. I didn't know there was a question, sir.

Q. When w\as it ever discussed between you

after that, between Brewer and you, or you and

Hilts?

A. We had a talk about that on the trip, June

17th. . ...<
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Q. How about this arrangement in March when

this letter was written?

A. I didn't talk with Brewer. We just tried

to show him the expenses that would be charged to

him—it looked like there was going to be a charge

to this district, and we wanted to show Mr. Brewer

that we was still going the other mile.

Q. Do I understand, then, that this arrangement

that was made in March was agreed upon by you

and Hilts? [97]

A. It was. And he said in March, that was the

first time it was exactly clear to him, and he thought

it, Was a fine way to treat a company and a fellow in

the" field, and that was his idea. Hilts says, "Why
don't you help Charlie," he said, "on this Eastern

Oregon deal?" and I just consented; that is all.

Q. That was done without any previous commu-

nication between you and Brewer, is that a fact?

A. Myself and Brewer, yes.

Q. Do you know whether Hilts had talked with

Brewer about it?

A. I didn't know. I wasn't here. I don't know.

Q. Did Hilts tell you whether he had or not?

A. He said Charlie had mentioned it to him.

Q. What did he say that Charlie had said?

A. Mr. Hilts is the auditor and he must have

talked to Charlie about it to get, you know, a cor-

rect 'understanding of it, and he said Charlie merely

mentioned it to him.
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Q. Did he tell you Charlie had objected when

Hilts had i3resented a statement based on a 20-80

per cent beginning the first of January?

A. He did not.

Q. You say the first time you and Brewer had

the matter up was in June?

A. The firvst time Mr. l^rewer and I ever talked

about anything like that except that one time was

in June.

Q. You want the Court to understand that, al-

though Mr. Brewer [98] had requested this change

in 1946, although you and Hilts had agreed to con-

tinue the change in March, 1947, to help Brewer

out, that Brewer told you, between the 17th and

20th days of June, that he wanted to come back on

the 20-80 basis because he would make more money

that way? A. I do.

Q. You never had any idea to the contrary,

that there was any trouble, until you received this

letter which was written on July 25th?

A. I had no idea. I thought we were the best of

friends and things were going to continue.

Q. Then, the letter of March 15th that Hilts

sent out, that letter was sent by Hilts after his

conversation with you, wasn't it?

A. It was, in the Oakland ofl&ce.

Mr. Bernard : That is all.

Mr. Rankin: You are excused, Mr. Sibert.

(Witness excused.) [99]
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E. W. BUSHING
was thereupon produced as a witness on behalf of

plaintiff and, being first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Rankin:

Q. Give your name to the Court.

A. E. W. Bushing.

Q. Where do you live, Mr. Bushing?

A. 1325 San Francisco Street, Vallejo, Cali-

fornia.

Q. What is your occupation?

A. I am an entomologist.

Q. How long have you been such?

A. I graduated from the University of Hlinois in

1942, with a degree from the School of Liberal Arts

and Sciences—^majored in entomology.

From that date until September I worked for the

Dupont Experimental Station in Newark, Delaware,

as entomologist, not for Dupont but for the Dela-

ware Agricultural Experiment Station.

Q. Have you had practical experience in the

field?

A. Yes. After working three months for that

station in the practical application of insecticides,

I went into the service for three years and a half.

Q. What did you do in the service ?

A. Acted as entomologist in the service, in the

United States for three years, spent three months in

the Hawaiian Islands, and [100] all the time I was

in the hospital, in the sei'^ice.
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Q. Tho hospital service?

A. I was ijt the hospital, in the service.

Q. Oh, in the service? A. Yes.

Q. Did you work in tlic Dupont Exj)erimental

Station and in the Army, when you were not in the

]iosi)ital—AVas it related to your work as an en-

tomologist ?

A. Yos, it was. I was one of the fortunate indi-

viduals who went through the service in the hracket

in which he had been trained at the university. My
training in the university helped me in this respect

in the service. I was responsible—If any of you are

familiar with Army procedure, a sanitary officer

is detailed on the basis of ten thousand personnel,

and charged with the responsibility of the complete

routine of rodent and insect control, in addition to

other duties, and I was detailed on that basis here

in the Ignited States, and at Hickham Field, Ha-

waii, I was Chief Quarantine Officer on all incom-

ing ships from the Orient.

Q. Have you worked with the Paramount Pest

Control Service?

A. I am in th(>ir employ in July, 1946.

Q. Are you still in their employ? A. I am.

Q. As an entomologist, do you have anything to

do with rodent control? [101]

A. Yes.

Q. The exi)erience that you have described, does

that relate to rodents as well as insects ?

A. Yes.
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Q. In the Paramount Pest Control Service, do
you have anything to do with the matter of poisons ?

A. Yes, I am directly responsible for the formu-

lation of all Paramount 's formulas.

Q. Do you have anything to do in that service in

connection with pests, insects or rodents?

A. Yes, from the standpoint of issuing explana-

tions to all the personnel as to the uses of all these

formulations.

Q. Do you have anything to do with the applica-

tion, the means of bringing these poisons and these

pests together ?

A. Yes. We endeavor to supply our personnel

with the best available equipment, going even as far

as first experimenting and testing it there in the Oak-

land office before submitting it to them for their use.

Q. In the Paramount Pest Control Service, do

you come in contact with any of the field operators

or the men who are doing the practical work of con-

trolling pests ?

A. Yes, I do. I am at their service at any time

that they so wish, in order to assist them at any time

in their work, regardless of what their problems

might be ; they not being able to solve it, I would be

more than willing to come out and travel [102] in the

case of Portland or Seattle or whatever it might be

to solve these problems for them, even to the extent

that I would personally help them out with these

problems.

Q. I would like to hand you the exhibits relating

to poisons that have been identified by the president

|i
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of the corporation, enumerated No. 5-1 to No. 5-26,

and ask you to refer to tiiom. You are familiar with

those, are you not? A. Yes, I am.

Q. You have seen them in this form as they are

presented here, before? A. Yes, I have.

Q. Mr. Bushing, it is the contention of these de-

fendants that there is nothing unique about these

poisons, that you can go out and buy them on the

common market anyplace.

Will you take these exhibits, No. 5-1 to No. 5-26

and explain them. Explain what there is about them

that this court should know in connection with the

contentions made by the defendants. Refer to Ex-

hibit 5-1, if you will, please.

A. 5-1, Paramount Ant S3Tup.

Q. Is that on the common market?

A. There are many ant syrups on the market,

yes, but not the Paramount Ant Syrup.

Q. What do you mean by that ?

A. We have in the Paramount Ant Syrup incor-

porated an unusual inert ingredient. On the label we

do not have to state what [103] those are, specifically.

All that is necessary to state on the label is what the

active ingredients are, those poisons which are de-

fined in connection with the registration of economic

poisons in the State of California.

As I have previously mentioned, there are others

on the market, but we have incorporated into the

inert portion of the product an ingredient which has

made this more attractive, in our estimation, to ants.
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Q. In what particulars is it made attractive,

more attractive?

A. We believe it is more attractive because, if

the other syrups could be placed side by side, we

think we have found through experience that they

will prefer to accept ours.

Q. Just to clarify one thing: Those labels seem

to be divided generally into inert and active ingre-

dients. A. Yes, sir.

Q. Active ingredients are what?

A. Those ingredients which are required to be

specified on the label. They include those ingredients

found in the list of economic poisons registered by

the State of California.

Q. Inert ingredients are what?

A. Inert ingredients are only that part of the

formula which may be either necessary to complete

that formula or—When I say that it is necessary

for them to be in there to complete the formula, I

mean without that chemical existing in the inert

ingredient, the ultimate product could never be

gotten. [104]

Q. The next one, 5-2, what is that by name?

A. No. 5-2 is Paramount Bed Bug Spray.

Q. Is that on the common market?

A. No. Paramount Bed Bug Spray is not on the

common market.

Q. Is there anything unique about this Para-

mount preparation?

A. This is a product in which we have incorpor-

ated a highly volatile solvent. The primary reason

for this highly volatile solvent being present is that
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in spraying furs, clothes closets, et cetera, the higli

volatility permits very little damage to the fabrics.

Q. Take the next, 5-3.

A. Paramount Bed Bug Spray F2.

Q. Is that on the common market?

A. No, Paramount Bed Bug Spray F2 is not on

the common market.

Q. There is bedbug spray that is on the common

market %

A. There is, yes.

Q. How does this vary from the common market

variety %

A. In this formulation we have developed a DDT
percentage which, in our spray, does not leave un-

desirable residue as, for example, upon such things

as furs, rugs, et cetera. I feel that this is a decided

advantage. One of the larger railroads, for instance,

objected to there being too much of a powdery

residual on the fabrics from the use of excessive

DDT.

Q. What is the next one?

A. Paramount DDT Barn Spray, F2. [105]

Q. Is that on the common market?

A. Yes, that is on the common market.

Q. Is that registered by Paramount?

A. We have registered that Paramount formu-

lation because, included in the formula are the direc-

tions. Without directions the formula is no good.

By that I mean, the r^\y substance has to be included

with the application and proper directions are neces-

sary.
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Q. What is the next number?

A. Fly spray F2.

Q. What is the exhibit number ?

A. This is No. 5-5.

Q. Is that on the common market ?

A. No, that is not. Paramount Fly Spray F2 is

not on the common market.

Q. What is unique about that?

A. We have in this product, from our experience,

added an increased amount of a particular solvent.

That solvent is included in the active ingredients.

Any material that will aid in the destruction of in-

sects must be included in the active ingredients. That

solvent aids in the dispersal of the DDT to the ex-

tent that this product differs greatly from others if

for no other reason than the results.

Q. Just for the moment, this thought occurs to

me : Suppose you had an active ingredient or suppose

you had a formula that contained [106] elements A,

B, C, and D, and you mixed them in that order ; sup-

pose, for the purpose of insecticide or rodent con-

trol, you mixed them A, D, C and B; would you

have the same result?

A. No, you would not. If you would like, I can

bring one of those

Q. Does that appear later ?

A. Yes, it does.

Q. Bear that in mind and call it to our attention

when you come to it. Take No. 5-6, what is the

name of that ?

A. Paramount Fungus Solution.
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Q. Is that on the common market*?

A. No, this particular product, Mr. Rankin, is

not on the common market.

Q. Is it unique?

A. It is unique from the standpoint that there are

very few, if any, people, individuals, who are ac-

quainted with fungus. Consequently, there is no

market demand for fimgus solutions. Fungicides

must be prepared according to the individual fungus.

They cannot promiscuously be made to satisfy a

general requirement. This particular product is

used upon id(^jitification of a specific fungus.

Q. How is that fungus identified ?

A. The fungi are identified under microscopic

examination only. There is no prescribed examina-

tion that is adequate. To get down to a little more de-

tail, the actual spores in the fungus [107] growth are

identified,

Q. That is, only by laboratory facilities could you

make a proper analysis of a fungus ?

A. You may be able to make it only to the extent

of a generalized classification
;
you could not, to the

extent of a couiplete identification.

Q. Take No. 5-7, what is the name of that?

A. Paramount Insect Powder.

Q. Is that on the common market?

A. No, Paramount Insect Powder is not on the

common market.

Q. Is there anything comparable to it on the

conunon market?

A. There is a product on the market, namely,

sodium fluoride, which is an accepted roach powder.
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Q. Anything unique about this, in differentia-

tion from the one you mentioned?

A. Through our long experiments in the business,

over a period of years, we have acquired from vari-

ous chemical houses, the possibility of securing an

unusual product from this standpoint : In the manu-

facture of pyrethrins, which is incorporated in this

formula, there is, falling off from the mill that

grinds up a flower from Japan, a dust similar to

w^hat you have when you make coffee. That dust falls

off and is collected and sold. However, that dust,

being in such limited quantities, is only sold to those

individuals or some concern with a priorit}^, we will

say, a priority that you get through long dealings.

Consequently, [108] you have here 1.45 per cent pyr-

ethrins. The usual percentage of pyrethrins on the

market, instead of being 1.45 per cent, is only .9 per

cent, so that almost again as much pyrethrin is ac-

tually contained in this product, and the results are

double and the efficiency is tremendous.

Q. Has it a lethal quality or not ?

A. It is highly lethal, a highly lethal quality,

from the standpoint of an active ingredient. That is

why we have incorporated pyrethrins into this pro-

duct. Sodium fluoride in itself, as I just said a while

ago, is an accepted roach powder. I do not deny that

or that you can find sodium fluoride on the market

anywhere. I am not contending that at all but, just

as in coffee, there are those that are excellent and

those that are very poor. An insecticide is no

different.
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Q. The next exhibit, No. 5-8.

A. Paramount Insect Spray.

Q. Is that on the common market?

A. No, Paramount Insect Spray is not on the

common market.

Q. What is unique about that?

A. That is one of those products I was referrinj^

to a minute ago, where you can mix it A, B, C
and D

Q. Please tell the court about it.

A. First of all, this is an exclusive formulation

of ours. There is no other formulation like it avail-

able on the market.

In respect to this particular formulation, we had

used [109] this for several years. During this last

summer, in Mr. Brewer's territory, as well as in

Washington and in our home state, we used this

particular product exclusively.

For economic reasons we decided to give one of the

very reputable oil companies in this state, here in

Washington, and all over the United States, the op-

portunity of supplying us with a product that they

claimed was comparable. This product is five per

cent DDT, plus the necessary ingredients which are

lethane, pyrethrin, plus carbon tetrachloride, plus a

petroleum base.

They came to us and, naturally, from the stand-

point of economy, we are interested in having this

supplied to us, so for three months, June, July and
August, we used this product.
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After three months' time we had so many com-

plaints; in fact, we even had cancellations of con-

tracts due to this product that this extremely large

oil concern was putting on the market as being com-

parable ; in fact, they were to such an extent that we

pulled back their product from use and substituted

our own.

Now, at the time that this occured, this large oil

firm was naturally interested in knowing why. Con-

sequently, they came to us and asked for samples of

our product to take them to their laboratory. Their

explanation as to why ours is better need not be

brought in here, except to this extent, that it was

proven better. When we put them back in our serv-

ice again, it completely eliminated all the complaints

that we had [110] had.

Q. Take No. 5-9. What is the name of that?

The Court: How many are there? Twenty-six?

Mr. Rankin : There are twenty-six.

The Court: Don't go through every one of them.

Q. (By Mr. Rankin) : Will you pick out some

exceptional ones that you claim to be particularly

unique and particularly lethal?

A. I have some here I would like to bring

out

Q. What is the first one, the exhibit number?

A. Exhibit No. 5-20, sodium fluoroacetate tech-

nical.

Q. Is it on the -common market ?

A. Not by any means, no. Sodium fluoroacetate

is known to the general public as Compound 1080.

i.
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'"I^'his product is Ijy no means available on the local

market. It is not sold on the local mai"ket because

tlie Monsanto Chemical Company, which manufac-

tures and sells Compound 1080, sees to it that the

comi)anies that do buy it have a designated amount

of insurance, namely forty and eighty. You must

supply a certificate that you have that amount of in-

surance coverage. We have insurance coverage of

not only that but one hundred thousand to two

lumdred thousand coverage.

It is unique in this respect: It is an extremely

lethal poison. There is no antidote. In addition to

the fact that there is no known antidote, it is usually

sold only to those commercial companies that have

satisfied these requirements.

Now, in attempting to use sodium fluoroacetate

technical, [111] there has been much dissension from

the ])ublic about its extreme potentialities. Never-

theless, it has a place in this industry and will con-

tinues to be used.

For the information of the Court, the Wild Life

Service is one that is doing excellent work in fur-

thering and advancing this product. One of my
])ersonal friends is in the Wild Life Service and

has done much of that work.

Q. Do you know how many fiiins or companies

are qualified to secure this?

A. I don't know offhand.

Q. What is the other product that you have

there?
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A, I would like to bring this particular product

up, primarily because I believe it shows what the

secret is about the manufacture of formulas. In fact,

I believe it is one example, even though it is more

prominent, you might say, than others.

That is Paramount 's Termite and Fungus Mix-

ture, Exhibit 5-21. In the Termite and Fungus Mix-

ture, there are at least six registered economic

poisons, at least six. However, going into this formu-

lation, there are at least eight. Immediately one be-

gins to wonder, "Why aren't those two registered?"

Those are the inert portions and, in the finished

formulation, there is no trace.

I mean, in this respect, which our counsel was

attempting to bring out : When you mix A, B, C and

D, for instance, in this formulation, that is one thing.

If you were to mix A, C, D [112] and B, it does not

mean that you get the same results. The additional

ingredients in here are caustic soda and sulphuric

acid. Should this formulation fall into the hands of

some other individual, it would be totally impossible

far him to totallv remix the formulation, because in

it there is no indication that there is caustic soda and

sulphuric acid so, consequently, if he made the at-

tempt, taking what was available on the label, the

product would by no means compare in efficiency or,

in fact, do the job that it was originally intended for.

Q. That is sufficient on the matter of poisons.

About the pests, are you familiar with the various

pests sought to be controlled by this service?
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A. There aie continually developing in this fii^ld

additional pests ))eyond those that were originally

foujilit. By that I mean that has mostly come aboiit

as a result of the last war.

Those pests that we are eoneerned with are re-

ferred to in California as striu-tural pests. Those

p(\sts are those most commonly found in homes,

wai'ehouses, theaters and so forth, and would in-

clude such things as bedbugs, ants, fleas, ticks,

rodents, rats and mice, such things as those which

are referred to in the structural business,—referred

to as structural pests, I should say.

Q. Are there any that are becoming unusual or

new in the field?

A. Yes. We have many forms of bedbugs being

introduced into this country from the Orient. Of

course, when one says ''bedbugs," [113] the natural

opinion is that they can be controlled by some pro-

duct that we had before. That is not so by any means.

Our specific pest, not just "bedbug" but by its Latin-

ized name must be controlled by, we will say, a Latin-

ized formula.

Q. Does it require any knowledge, any classifica-

tion of a particular pest in order to most effective

determine its control?

A. Oh, yes. One of the best examples I can think

of offliand is what is known as the common fruit fly.

Unless you identify is specifically, as to the exact

species, you can spray until you are blue in the face

and you won't control them. By that I mean that

Chlordane is the accepted contrc^l for one species of
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this fruit fly, and DDT as the control for another

one. For instance, if you use DDT on one to control

it and use DDT on the other, you are not going to

have any results at all.

Q. Coming to the third classification, or the ap-

plication of poisons to the pests, is there anything

that is required, any particular knowledge or train-

ing, in regard to that ?

A. Before the war it was assumed that one mate-

rial, for instance, could be made and accepted for the

control of all pests. That was the assumed theory

and it was one that was practiced extensively.

After the war, with new ideas on organic chemi-

cals, it was found, instead of having one product that

a man was going to do this with he had to have twelve

products to control twelve different insects, not that

some of these products would not be [114] controlled

to a minor degree. Wherever he had a job, it was

suggested to this customer that it was efficient that

he use only that compound specifically developed for

that insect and that insect only.

If you would like for me to just give you an ex-

ample : Chlordane is one of the latest products on the

market. That product was put on the market just

about, at least, two 3'ears ago and was slow in being

used. When it first came out, it w^as thought it

would be available to do a lot of things and was going

to replace DDT, and was good for everjrthing. In

my estimation, Chlordane is good for only three

insects and DDT for approximately two.



vs.CJmrles p. Brewer,et al. 199

(Testimony of E. W. P>iisliijis.)

Tlio Court: Wliat do you mean, '*approxiinat('ly

two'"?
•

A. Tt is used against many others with incom-

plete results, as you get if you use another product.

Q. (By Mr. Rankin) : In the application of the

poison to the insect, is there such a differentiation

as killing an insect, in one instance, or having it

s]iread, continue to spread to other insects or

rodents? Is there such a differentiation?

A. You are speaking about the chemical now?

Q. Yes.

A. If T understand, you arc. This is my explana-

tion

Q. Yes.

A. In spraying for control of various pests DDT
is known not as an agent that kills upon mass disper-

sal but as an agent that [115] kills after it has been

deposited upon a wall, for instance. The ordinary

housewife, when she gets one of these bottles that has

a 5-per cent DDT, returns home and disperses it

around the room, but in using DDT it is essential,

as it is with other products, to put the material

exactly where you w^ant it to do the job and nowhere

else, not in midair where it can be of no value.

Q. Did you describe what you do, if anything, in

the matter of training people to go in the field?

A. No.

Q. AVill you give a brief explanation to the Court

of what you do in that regard ?

A. We have attempted, to the best of our ability,

to train all of our personnel, either through direct
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contact, my direct contact with them, or through the

dissemination of information by letter, folder, et

cetera.

We have gone beyond that. We have requested

them to collect any specimens they were confronted

with that they didn't know about and forward them

back to me, thinking that perhaps maybe they would

collect something that they had never heard about

and would be interested in knowing something about

it. We have encouraged this tremendously. We have

informed them as to the best technique of collecting

these specimens and forwarding them to the Oakland

office, making it plain to them that nothing could be

forwarded alive through the mails [116]

That is a Federal regulation.

Now, to encourage them more to forward in their

specimens was always at the tip of my tongue when
I was out because the unfortunate thing that I was

confronted with was that the average individual

out in the field, while he could describe it partially,

he could not describe it completely enough so I could

recommend control measures. That was the reason

for the specimens and that was the reason for dis-

seminating this information that kept them abreast

of all current changes in chemicals, as much as

possible.

In particular, this far-t : We don 't want them nec-

essarily to have information about a chemical in a

scanty way only. One could do more harm by get-

ting limited information about chemicals than you

can do good. After all, it was up to us in the Oak-



vs. Charles P. Brewer, et cl. 201

CTestimony of E. W. Bushing.)

land ofificc, and my department in particular, to

choose those materials that would he used and those

that would ])o used only in the control of each spe-

cific pest.

Q. To hrin^ij this down to the present situation,

did Mr. Brewer himself ever make any application

to you for information'?

A. Yes, he received his training durinp: the lat-

ter end—I can't give you the exact date. Tt must

have been during the summer, but I received a let-

ter in which he asked me

Q. Was he still in the employ of Paramount?

A. Yes, he was. a letter in which he asked

me to identify [117]

Mr. Bernard: I think the letter would he the

best evidence. A. Pardon?

Mr. Bernard: I am making an objection.

The Court: Do you have the letter?

Mr. Rankin : I do not believe we have it.

Q. Just state in general tei-ms what the inquiiy

w^as, if you will, and what you did in connection

with it.

Mr. Bernard: I renew the objection.

The Court: He does not have the letter, he says.

Q. (By Mr. Rankin) : AA^iere is the letter, Mr.

Bushing?

A. I have it in my folder in the hotel room.

Mr. Rankin: All right. T will call you back later.

You may cross-examine. We will be able to produce

the letter later.
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Cross-Examination

By Mr. Bernard:

Q. When did you first meet Mr. Brewer?

A. That date I don't remember exactly, sir. I

would say roughly a year ago.

Q. How often did you meet him during the year ?

A. I met Mr. Brewer only when he came down to

the Oakland office.

Q. Once % A. At least once, yes.

Q. Where did you meet him at that time?

A. In the office ; in the Oakland office.

Q. Did you give him any technical information

at that time? [118]

A. None was asked, sir.

Q. Now, as I have followed your testimony, up

to the time you got to Exhibit 5-8—Will you take

those exhibits? A. Yes, I will.

Q. You say that Paramount products were bet-

ter or you thought they were better than similar

products that could be bought on the market, is that

correct? A. I did.

Q. From No. 5-8, will you run through and tell

us what exhibits indicate products where similar

products could be bought on the market?

A. Do you happen to know what 5-8 was?

Q. 5-8. A. I have it.

Q. Paramoimt Insect Spray.

A. You wish me to go from there on?

Q. Yes, and give me the exhibit numbers of any

products of the Paramount Pest Control Service
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wliere similar ])rodncts could be l^ought upon fihc

public market.

A. I could answer that for you by going through

them, item by item, and naming the active ingreili-

ents of part of it and tell the material that is avail-

able on the local market. That ])roduct alone is not,

by a long shot, a means of controlling this insect

necessarily

Q. Well, there are similar products selling on

the public market, [119] where a person can buy

them, or can buy the same thing as Paramount's

products ^

A. I wouldn't say the same thing, no.

Q. What do you mean by that?

A. The reason I say I wouldn't say the same

thing is because many of these products are not on

the market at all. I can name one in particular.

Q. That is what I am asking you. You say 5-8

was not on the market at all. I want to find out

what other exhibit numbers refer to similar products

that can be bought on the open market.

A. Paramount Moth Spray, Exhibit 5-11, cannot

be purchased on the market.

Q. No. 9 is moth spray?

Mr. Rankin: No, 5-11. A. 5-1], yes.

Q. (By Mr. Bernard) : Are there moth sprays

on the public market?

A. There are moth sprays on the public market.

There is no Paramount Moth Spray on the public

market.
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Q. Go ahead and tell me what other exhibit num-

bers indicate products A. 5-14.

Q. Exhibit 5-14 is what?

A. Paramount Poison Grain.

Q. Can poison grain be bought on the market f

A. That can be bought on the public market.

Q. Yes. I asked you to run through the list of

exhibits there. A. 5-19.

Q. What is 5-19? A. Sodium fluoride.

Q. Can sodimn fluoride be bought on the public

market ?

A. Yes. That is a basic material for all of those.

Q. Go ahead.

A. I believe that is all.

Mr. Bernard: That is all.

Redirect Examination

By Mr. Rankin:

Q. In the application of these poisons to the in-

sects, I forgot to inquire of you on direct examina-

tion whether or not there is more to the application

of the poisons than just giving them to the insects?

Are there other interests to be considered? Do I

make myself clear? A. No, sir.

Q. How about furniture, children, and the other

things that poisons might affect, which are not in-

tended to relate to them? Do you have to guard

against that? A. Yes, we do.

Q. In making the application of the poisons, do

you have to consider whether or not they would be

dangerous to human life, health and property?
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A. Yes, we do. No one in the State of California

can label [121] a ])rodnet without it being first ap-

])r()ve(l by the J^iireaii of Chemistry and, before they

will approve it, these direetirms must be to their

liking.

Q. Do you ever have any diffieulty with the

chemical department, or whatever department that

is of the State of California which governs poisons

in c(mnection with getting any particular product

that you want to use in your business*?

A. Yes. Due to the extreme lethal qualities of

sodium fluoro-acetate, their preference was that we

handle the technical product by reducing—we knew

and realized that there must be a dilution. And,

after all, it must be broken down into minor diln^

tions to do the job that we w^anted it to do.

To make sure we had a formulation that would

be acceptable to them, we discussed and talked con-

tinually with them about a dilution of the formula-

tion. This dilution of the formulation having been

worked out, was accepted by them and w^e secured

registration and, by the way, there are very few

concerns in the State of California that have a reg-

istration for sodium fluoroacetate.

Mr. Rankin: If there is nothing from counsel,

we will excuse you while you get that letter. Let me
know, when you return.

Recross-Examination

By Mr. Bernard:

Q. You have testified about the ap]ilication of

these poisons. I believe you testified that, w4th one
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or two or three exceptions, [122] there are similar

products on the market to those indicated by the

Paramount label, although you claim that Para-

mount products are superior.

When you buy those other products on the public

markets, of course, directions are given as to how

they are to be applied, and so on ?

A. Yes, directions are given..

Q. For instance, when you say there are many

ant syrups A. Yes.

Q. If a man buys ant sj^rup on the market, of

course, he gets directions as to how to apply it?

A. Yes.

Q. That is quite universal in these various con-

coctions for the control of rodents and insects, is

it not?

A. It is more so in that specific instance you in-

dic^ited than in rodent control. There is one large

manufacturer of rodent grain outside of ourselves.

Q. In testifying about Exhibit 5-8, you men-

tioned a prominent oil concern. That is the Shell

Oil Company? A. Yes, it is.

Q. Do they still put out an insect spray?

A. They don't call it an insect spray.

Q. What do they call it?

A, 5-per cent DDT, I believe, the present name
is. Yes.

Q. It is supposed to be an insect spray? [123]

A. No, the spi'ay is given that name by a com-

mercial company.

Mr. Bernard : That is all.
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Redirect Examination

By Mr. Rankin:

Q. Is tliere any one of these [)oisons liere listed

in these exhibits where tlie eomhi nation is not even

known about"? A. On these labels'?

Q. Yes.

A. You mean the composition of them?

Q. Just held by Mr. Fisher and Mr. Sibert?

A. No, there isn't any.

Q. As far as you know? A. That is right.

Mr. Rankin: I think that is all. You may get

that letter and then we will continue with the exam-

ination later on.

(Witness excused.) [124]

HAROLD W. HILTS
was thereupon produced as a witness on behalf of

plaintiff and, being first duly sworn, was examined

and testified as follows:

Direct Examination

By Mr. Rankin

:

Q. State your name to the Court?

A. Harold W. Hilts.

Q. Where do .you live?

A. I live at 4131 Randolph Avenue, Oakland,

California.

Q. What is your business ?

A. Extermination.

Q. With whom are you connected?

A. Paramount Pest Control Service.



208 ParamomU Pest Control Service

(Testimony of Harold W. Hilts.)

Q. Have you any particular department in that

service ?

A. Yes, auditing department.

Q. Are you also familiar to some extent with the

matter of pest control? A. Yes, sir.

Q. When did you first come with this company?

A. About May, 1940.

Q. Was it then a partnership?

A. Yes, sir, it was a partnership.

Q. Who were the partners?

A. Mr. T. C. Sibert and Mr. G. H. Fisher.

Q. Have you continuously remained with the

pest control service [125] that they have conducted

since that time? A. Yes, I have.

Q. When did you first meet Mr. Brewer.

A. Some time in February of 1946.

Q. Like Mr. Sibert, had you been a fast friend

of his, or an intimate friend?

A. No, sir, I hadn't.

Q. Did you ever meet him or have any connec-

tion with him, particularly prior to the time he

came with this service ? A. No, sir.

Q. What did you do to assist Brewer in becom-

ing established, if anything?

A. I brought Mr. Brewer to Portland in May or

April, 1946, and assisted him in getting him familiar

with the records and establishing his ways here so

that he could carry on the business for the company.

Q. Had you had anything to do with him while

he was in this short training period there, from Feb-

ruary to April, 1946, at Oakland, California?
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A. No, sir, only just to pass the time of day with

him.

Q. Did you have any association with Mrs.

Brewer? A. Diirinji^ that time?

Q. Yes. A. No, sir.

Q. After that time? [126] A. Yes, sir.

Q. In what capacity?

A. She was taking care of the books in the Port-

land office after that time.

Q. Wliat can you say as to the system of the

books as to whether it is required by the company

or whether they are allowed to set up their own

system ?

A. The books are set up by the company, a spe-

cific system of accounting is set up. I travel

throughout all our territory and I assisted her in

getting established along that line after she came

to Oregon.

Q. When you speak of all your territories, are

they geographically bounded by natural state boun-

daries or are they split up so that there are two in

some states?

A. They are split u]) into geographical boun-

daries in the states and also as to state boundaries.

Q. How many general agencies have you got of

that nature?

A. Geographically bounded in a state?

Q. Yes. A. Well

Q. How many agencies altogether, if you remem-

ber, Mr. Hilts? A. Eleven.
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Q. How many of those can you say are bounded

by state boundaries? A. Just two.

Q. Those two are what? [127]

A. Washington and Oregon.

Q. Were you familiar with the granting of the

Oregon territory by Paramount Pest Control Serv-

ice ? A. I was.

Q. To whom was it made ?

A. To Mr. Brewer.

Q. Were you familiar with the signing of the

franchise agreement, Exhibit 24, in this case as of

July 1, 1946, between Paramount Pest Control Serv-

ice and Mr. Brewer? A. Yes, I was.

Q. After the execution of that franchise, to your

knowledge did the parties continue performance

imder that agreement? A. Yes, sir.

Q. When did you become aware that there was

any change or difference in any phase of that, Mr.

Hilts?

A. In December, 1946.

Q. How did you become aware of that?

A. Mr. Sibert told me.

Q. What was the change ?

A. The change as was illustrated at that time

I did not understand completely.

Q. It related to what phase of it?

A. Change of payment.

Q. Was there any other phase or provision of

that contract that was changed? [128]

A. No, sir.
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Q. What did you do with rospect to accounting

statciricnts under this contract between July 1, 1946,

and December 31, 1946"?

A. Did you say under the change'?

Q. No, under the contract itself?

A. 1 was here first in October, the 13th, the

first time tliat I was here under the agreement that

had been entered into on July 1, 1946, and I had sub-

mitted at that time, after going through the records

and closing the books, a trial balance, a profit and

loss statement and balance sheet, on the business

entered on the records at that time.

Q. On what basis did you submit that statement?

A. The books are kept on a cash basis and the

franchise, as it was called, the 20-80 agreement, was

based on 20 per cent of the gross receipts.

Q. Paid to wdiom ?

A. Paid to the Paramount Pest Control Service

in Oakland.

Q. And the 80 per cent

A. was left for Mr. Brew^er to operate on

and to take home for himself.

Q. At the time you submitted the October state-

ment, on what basis did you submit it? On the

franchise basis or the 80-20? A. Yes.

Q. Did you receive any resistance from Mr.

Brew^er in that regard? [129] A. I did not.

Q. Up to the time you learned of the different

arrangement from Mr. Sibert, had you rendered

other statements on the 80-20 per cent basis?

A. Yes, sir.
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Q. Had you received any resistance from Mr.

Brewer? A. No, sir.

Q. The dollar-for-dollar arrangement, as it has

been termed, expired when?

A. December 31st, 1946.

Q. When it came to the January and February

statements, 1947, on what basis did you submit

those ?

A. I submitted those on the 20-80 per cent agree-

ment that was in effect as of July 1, 1946.

Q. Was that termed the franchise agreement?

A. That was termed the franchise agreement.

Q. When did you submit those?

A. I took the figures off the books March 13th

and had them in rough draft and had talked with

Mr. Brewer relative to the business in general and

showed him the figures, and then I took those figures

back to Oakland with me and also a check accom-

panying the total settlement for those two months

of January and February to Oakland.

At that time, in Oakland, I prepared or had pre-

pared typewritten copies of my rough draft and

mailed them back to [130] Mr. Brewer.

Q. Did you, during the month of January, 1947,

have any conference or talk with Mr. Brewer?

A. Yes, sir.

Q. When was that?

A. Around January 20th.

Q. Where was that?

A. That was in Portland, Oregon, in our office in

Portland, Oregon, the Portland office.
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Q. What was the purport of that conversation?

A. As T remember it, we discussed the various

operations of the business and made comments as to

how it was progressing, and the books were, of

course, closed for December 31st, and I took the

figures that J had to have to send back at that time,

and any additional information, and tlien we dis-

cussed the business as to how it was pi'ogressing,

and then we prol)a])ly brought up—As I recall, he

mentioned something to me about having had an

understanding relative to an adjustment as to the

change of payment under the franchise.

Q. Had ,you understood it then, at that time?

A. I didn't.

Q. What did you do then ?

A. I told him I didn't understand exactly what

it was and that it was not clear to me.

Q. What did you do then? [131]

A. I left after that time and went back to Oak-

land.

Q. What did you do at Oakland?

A. Went through my regular course of duties.

Q. What did you do with respect to the under-

standing at the time?

A. I couldn't do anything about it because the

understanding that he had was with Mr. Sibert and

Mr. Sibert was not available at that time and, so, I

couldn't contact him.

Q. Did you discuss it with Mr. Sibert when he

was available?

A. Not until March 15th of 1947.
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Q. Was there anything else in this discussion of

January 20th concerning Eastern Oregon?

A. January 20, 1947?

Q. 1947, yes. Mr. Sibert testified about that. I

don't know whether it had been brought up with you

or not? A. No, it had not been.

Q. Then did you have any contact with Mr.

Brewer during the month of February, 1947?

A. I was not in Portland and I had not seen

Mr. Brewer during February, 1947.

Q. From your position as auditor in the Para-

mount Pest Control Service, do you know whether

or not Mr. Brewer made any payments on his fran-

chise—and when I say "franchise," I am referring

to the July 1, 1946, agreement—on the amount that

he owed Paramount Pest Control Service? [132]

A. Yes, sir, he did. He made payment February

6 of 1947 in the amount of $250.

Q. Did you enter that payment in your account?

A. Yes, they were reported on Ms records.

Q. Will you see if you can locate that in the file,

the check which you describe as the February 6th

payment ? A. Yes, I have it here.

Q. What is the exhibit number ? A. 30.

Q. Is there anything on that check that discloses

the breakdown, what the payment was made for ?

A. Yes. In our system of accounting, we have

what we call the voucher system. The original copy

goes to whomever it is made in favor of and the

duplicate is retained in the office, and the duplicate



vs. Charles P. Brewer, et al. 215

(Testimony of Harold W. nilts.)

is an exact copy of the orij^inal, because a carbon

is necessary to put it on thei'c.

Mr. Rankin: May I ask you to liand tliat to the

Court?

The Court: I don't want to see it just now.

Q. (By Mr. Rankin) : One copy you have?

A. Yes.

Q. Do the original and copy both disclose the

items of the February payment, as made ?

A. The original must have disclosed it, but the

oric^inal has a division, wdiich is known as the check

]n'0})er and the remittance advice part. The remit-

tance advice is torn off when the party [133] in

whose favor the check or voucher is made payable

deposits it, and the only part that we have left here

in evidence is the check j)art and the duplicate

voucher part shows what was on the remittance ad-

vice that has been torn off. It discloses ''For fran-

chise, $250.00."

Q. What is the total of the check ?

A. $338.00.

Q. What is the balance, the difference between

the $338.00 and the $250.00?

A. In this particular case it is $88.00.

Q. What is it foi', generally speaking?

A. Well, it is for supplies for December, $28.87,

auditing for December, $25.00, and billing state-

ments, $34.13.

Q. Did you make a request of Mr. Brewer for

this payment? A. I did not.



216 Paramount Pest Control Service

(Testimony of Harold W. Hilts.)

Q. Did you make any designation as to what it

should apply on?

A. No, sir. He put that on there of his own

free will.

Q. When it comes to the designation '*For fran-

chise, $250.00," did you have anything to do with

requiring that designation ?

A. I never did, no.

Q. When was the next payment made by Mr.

Brewer ?

A. March 6, 1947. It is in the amount of $250.00

and states "Apply on 1946 franchise."

Q. Was there any other item contained in that

check except the franchise pajTmenf? [134]

A. No, sir.

Q. What you described as to the method of pay-

ment, as to the original and duplicate, particularly

with reference to the voucher, applies to this check

as well as the other ? A. Yes, it does.

Q. Were there any payments made by Mr.

Brewer on the January and February, 1947, fran-

chise account?

A. Yes, there was. There was a pajonent made
to me on March 13th when I was in Portland, going

through the records, making up the statements for

January and February. That payment was in the

amount of $494.25 which completed the total amount

of his liability to us under the franchise contract

for January and February.



vs. Charles P. Brewer, et al. 217

(Testimony of Harold W. Hilts.)

Q. It is claimed, as you well know, by Mr.

Brewc^r that the^e payments were all on account of

the franchise, as modified, meaning the change of

I)ayment on the dollar-home and dollar-corn i)any.

Was there anything in connection with those pay-

ments which could have been reconciled with that

dollar-foi'-dollar agreement? A. No, sir.

Q. Ts tlu^re anything in these payments that is

reconcilable with the franchise pi'ovision of 80-20

distribution %

A. Yes, there is. The duplicate part of the

voucher here reads, ''Franchise balance for Janu-

ary and February," and then [135] it records the

January and February franchise, $994.25, and

''Paid, $500.00; balance, $494.25," and that was the

exact amount of his remittance to me.

Q. On what basis?

A. On the basis of the 20-80 per cent franchise

contract for January and February.

Q. Were any of those payments made by Mr.

Brewer under any complaint or protest to you ?

A. Absolutely none whatsoever.

Q. AVhen did you complete your review of the

books, your investigation?

A. You say w^hen did I what?

Q. When did you complete it?

A. March 13, 1947.

Q. The first two of these checks are in romid

figures, are they not? A. Yes.
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Q. If I recall correctly?

A. Yes, they are. One was $338.00 even and

the other was $250.00 even.

Q. With respect to the franchise payments, what

were they?

A. $250.00 was included *'For franchise," but

the next and second one was just for $250.00.

Q. That left an odd amount for the third check ?

A. That is correct. [136]

Q. How much was that odd payment to com-

plete the total payment under the franchise for Jan-

uary and February, 1947? A. $494.25.

Q. You probably said, but I don't recall: When
did you complete that examination?

A. Of January and February?

Q. Yes, January and February.

A. March 13th.

Q. Then what did you do?

A. I went back to Oakland. Mr. Brewer took me
to the airport, and we had our usual—^well, conver-

sation that, "Oh, well, things are going along fine"

and everybody was happy, and so on. He often

drove me out to the airport and watched planes take

off the ground. I remember that specifically.

Q. Was there any complaint made by Mr.

Brewer that you were not treating him correctly ?

A. No, sir, not at all.

Q. Was there any protest or objection on his

part as to making the payments that he had previ-

ously made or had made at that time ?

A. No, sir. His attitude was to the effect that

he knew it was due and he was going to pay.
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Q. Did lie at tliat time indiealc that he was

under the belief that the dollai'-home and dollar-

<'ompany agreement of September 12th was still con-

timiiriff? [137]

A. No, sir, he didn't.

Q. When you arrived at these figures showing a

total of $994.25 due under the franchise agreement

for January and February, 1947, did you go over

that matter with Mr. Brewer? A. I did.

Q. When did you get the figures that you went

over with him?

A. The figures were on his books. I took them

off the records of the office for January and Feb-

ruary. They represented the figures that are used

in figuring the terms of the contract, commonly

known as the franchise.

Q. Did he understand it as you went over it?

A. He certainly did.

Q. Who made the entries in the books from

which you took them, if you know?

A. Mr. and Mrs. Brewer, mostly Mrs. Brewer.

Q. Then, upon your return to Oakland, what did

you do, upon your return to Oakland in March of

1947?

A. I went through my regular procedure, having

made a rough draft, and prepared it to be mailed.

Q. A rough draft of what?

A. Of my examination of his records for Janu-

ary and February, 1947, and then at that time I

asked Mr. Siliert if he would clarify for me his

I

agreement relative to his understanding with Mr.
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Brewer for the period starting July 1st, 1946, to

December 31st, 1946. [138]

Q. DidMr. Sibertdoso?

A. Yes, Mr. Sibert did so.

Q. You say you went through your regular pro-

cedure of preparing your accounting. Did you mail

to Brewer a copy of your accounting for January

and February, 1947 ? A. Yes, sir, I did.

Q. Can you state whether or not there is in this

file such an accounting, this file of exhibits'?

A. Yes, there is.

Q. What is that exhibit?

A. It is not in this exhibit file. Pardon me.

Yes, it is. I think I recognize it here. No, I don't.

It is not here.

Q. I hand you this second volume and ask you

if you can locate it in there ?

A. Yes, sir, I do.

Q. What is the number?

A. It is No. 57.

Q. Did you give Mr. Brewer credit in that ac-

counting for the payment he had made by the check

dated February 6, 1947, for $250.00?

A. Credit was given to him on his books, and his

book figures are recorded on here, yes.

Q. Did you make an accounting for February,

1947, also? A. Yes, sir.

Q. Did you deliver both of these when the Janu-

ary and February [139] accounting was done?

A. I was not here in February or January.
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Q. Did yon ^ive him credit foi* the February

payment of $250.00 on the frjmehise in your Feb-

ruary statement?

A. 4^1iat was not recorded on the books l)eeau8e

—

Did you say in Febi'uary ?

Q. Yes.

A. I am afraid I don't understand that question.

Yes, the $250.00 payment that was made February

6tli is recorded and he is given credit for that on

his statement.

Q. Then, the balance of $494.25, was he also

given credit for that?

A. Yes, sir, he was. It is also a matter of record

in his books.

Q. Were those entered on his records as well as

your own? A. Yes.

Q. As relating- to the amount of money due from

Brewer to Paramount under the franchise of July

1,1946? A. Yes, sir.

Q. Did you do anything else in relation to pay-

ments when you returned to Oakland in March,

1947? A. Yes, sir, I did.

Q. What did you do?

A. After imderstanding the agreement with Mr.

Sibert, the agreement that Mr. Sibert and Mr.

Brewer had entered into, which was [140] up to

and including December 31, 1946, I then took the

figures that we had for effecting an accomiting on a

settlement and prepared—Mr. Ribert and I pre-

pared the figures together so that it would be right,
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which was based on the *'You take a dollar and I

take a dollar" basis, and then mailed it to Mr.

Brewer in Portland.

Q. Was there a letter of transmittal with that?

A. Yes, I wrote a letter along with that?

Q. What is the date of that letter?

A. March 15, 1947.

Q. What is the exhibit number so we will have

it identified?

A. I don't have it here.

• The Court: Take a short recess.

(Recess.)

Q, (By Mr. Rankin) : Before the recess we

were talking about Exhibit 29, which was your

letter of March 15, 1947, to Brewer at Portland.

"Enclosed is a statement of your account for 1946,

also January and February of this year."

So as to expedite it, do you have the statement of

your account for 1946 that was enclosed here?

A. No, sir, I don't.

Mr. Rankin: For the Court's information, at the

previous hearing of this case in the Circuit Court

Mr. Leo Smith gave that letter to Mr. Bernard and

Mr. Bernard says he gave it back.

The Court: I have heard about that. [141]

Mr. Rankin : And we do not know where that is

now.

The Court: Very well.

Mr. Rankin: Is that statement of January and
February, 1947, in this list of exhibits ?

A. Yes, sir.
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Q. AVhat is the number that appears"?

Mr. Bernard: Did I understand Mr. Rankin U)

say that at the liearins^ in the Circuit Court he j^ave

this statement of account for 1946 or this letter?

Mr. Rankin : No, the statement of the account

and the letter, 'i'hey are both together.

Mr. Bernard : No, just the letter.

Mr. Rankin: I wasn't there, then. T don't know

anything- about that. Mr. Bernard and Mr. Smith

will have to finiah that.

The Court: Don't argue about that.

Q. (By Mr. Rankin) : Do you find that letter?

That statement, rather ? A. Yes.

Q. What is the exhibit number?

A. Exhibit 57.

Q. This letter (Exhibit 29) says: '*You will note

that this splits everything across the boaixl for 1946

and we both come out with $1,479.65 and you still

have your $1,000 investment in the business."

What did that indicate that the total revenue for

1946 was?

A. Well, the total amount that was s])lit was

$1,479.65.

Q. The third paragraph says: "For January

and February there is a not profit of $1,016.55 with

the franchise out of it, now you haA^e drawn $512.22

for both months"

What franchise did you refer to when you said

*'the franchise out of it"?

A. I referred to the franchise that was in effect

as of January 1, 1947, and the franchise that I re-
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ferred to in this letter was based on the 20-80 per

cent basis, which was for January and February

of 1947.

Q. Then you say "now you have drawn $512.22

for both months; if we take $512.22 like you did

that will be your franchise for Januarj^ and Feb-

ruary." What did you mean then by ''franchise'"?

A. I meant there that in the discussion that I

had with Mr. Sibert down in Oakland March 15th,

at the time this letter was written, that there was

a thought brought to my mind by the Eastern Ore-

gon venture was not as profitable as we had con-

sidered that it would be, and, on the basis that it

W8^ not profitable, I had suggested to Mr. Sibert

that we, in trying to help Mr. Brewer, show him that

We were in favor of trying to keep the man going

and so he could make a supreme success of the area,

without financial responsibility on his shoulders,

that we would be willing to take for January and

February the same amount that he took up to De-

cember 31st, 1946, and incorporated [143] that in

this letter.

Q. Did Mr. Brewer make that request of you?

A, He did not.

Q. Was there any suggestion by Mr. Brewer to

that effect in consultations or conferences you had

with him in March or at any other time ?

A. No, sir.

Q. Was it agreed to and this notice sent before

Mr. Brewer was aware that it was to be done ?
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A. Please state the question again. I didn't

get it.

Q. Was tliis agreement of yourself and Mr, Sib-

ert to divide this January and February, 1947,

return on the basis of the dollar-home dollar-com-

pany done before Mr. Brewer knew anything

about it? A. YevS, sir.

Q. "Now you have paid $994.25 as franchise for

January and February which is $482.03 over your

January and February franchise." What did you

mean by that, ''over your January and February

franchise'"?

A. I meant that it was over the payment on the

basis of the 20-80 per cent of the $994.25 which was

in effect for January and February and, therefore,

according to the terms of the agreement that he

had with Mr. Sibert.

Q. Your letter continues: "* * * as per above

figures, this will be credited to the $1,479.65, which

leaves $997.62 which [144] will wipe off 1946."

How much had he made in 1946?

A. How much? I don't understand that ques-

tion.

Q. What had he made in 1946, do you know?

In other w^ords, what did this $1,479.65 refer to?

A. That refers to the dollar-for-doUar agree-

ment; in other words, $1,479.65 was his portion,

and we w^ould get $1,479.65 for 1946, from July 1st

to December 31st.

Q. How w^as it paid?

A. It w^as never paid.
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Q. Was it paid by this?

A. No, sir, that didn't apply in 1946. The pay-

ments that he made applied on January and Feb-

ruary.

Q. Maybe it is my fault that I do not under-

stand this, Mr. Hilts, but it says here, "This will

be credited to the $1,479.65." Where do you get

the $1,479.65?

A. That was the statement that was attached to

the letter.

Q. Was that due from Brewer to Paramount?

A. That is correct.

• Q. What for? What was the basis of that ob-

ligation ?

A. On the change of pa3nTient basis he had with

Sibert, and it was due for the period Tuly 1st to

December 31st, 1946.

Q. That is what I understood. I didn't know
that you gave that. It is the contention by Mr.

Brewer that this business was in a very poor con-

dition and that he put it in a good condition, [145]

this agency here, and he said something to the

effect that when he took over this business it was in

the red. Is that true? A. No, sir.

Q. Do you know what the amount of earnings of

this Oregon branch were prior to, at the time of,

and immediately subsequent to Mr. Brewer's taking

over in Oregon ?

A. I will have to go back to 1945 to bring that

out and show you the comparison.
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Hurins^ 1945 we never lost money up here in Ore-

gon, wliicli was—We never lost money up liei-e in

Oregon with the exception of one montli, which was

the month of December.

Q. What year?

A. 1945. At that time the los.s was only about

$22.00. I don't remember the exact figure.

In January and February and March (f 1946 we

also made money, and we have had a statement pre-

pared on that basis. I believe I turned those over

to you.

In April and May after Mr. Brewer came to this

area, the records show that we absolutely lost money.

Then, again in June, it started to pick up again.

Q. Up to the time Mr. Brewer took control,

was there any loss? A. No, sir.

Q. Immediately afterwards, for how many

months was there a loss ? [146]

A. For a—For two months after that.

Q. Then, after that, did Mr. Brewer start to

make money?

A. Then he had started to show a little gain.

Q. Up to December, then, 1946, Dc^cember 31,

1946, when this amount that you describe in your

letter was due? A. That is correct.

Q. You go on and say, "Ted tried to explain this

to me just before I came up this last time, but I

didn't get it." That has reference to what?

A. That was in reference to the agreement that

he had had with Mr. Brewer September 12, 1946.
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Q. ''Regarding- Brooks and Ahern " Who
were they?

A. Mr. Brooks and Mr. Ahern were servicemen

and salesmen that were involved in the Eastern

Oregon extension campaign.

:Q. ''* * * We v/ill split this the same." What

did you mean by thaf?

:A. The miderstanding there was that we would

take the expenses and split them in half and we

would take any income derived from this venture

and split that in half, and we would both bear half

of -the burden; the company would bear its half

and Mr. Brewer would bear his half; and, if there

was a profit, that would be split; if there was a loss,

that would be split.

Q. What actually happened under that agree-

ipent? A. It was a loss.

Q. A¥hat was done *? Were there any moneys re-

ceived at all from [147] the business ?

i;A. There were, and the income came into the

Portland office and we paid the expenses. To begin

with, it was one of those deals where we got the

bad end of the deal mitil we had a settlement,

.; Q. What became of the money that was paid in?

A. Mr. Brewer ffot it.

Q. Have you been paid any of that?

A. No, sir.

Q. What became of the expenses that you in-

curred? A. We paid them.

Q. Did Mr. Brewer compensate you?

A. No, sir.
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Q. Whoii, after Mardi 15, did you a^ain come

ill contact vvitli Mr. Brewer in relation to this busi-

ness between Paramount and Brewer?

A. In Api'il.

Q. What time!

A. Oh, the first part of the month. I don't

remember the exact date.

Q. What was the subject of that discussion?

A. It was carried on on the same basis as "we

have always operated. I had asked if he had re-

ceived his letter of settlement and I think he said

yes; he seemed to be satisfied with it, and I went

ahead and prepared my examination of his records,

closed them, prepared my profit and loss and bal-

ance statements and took them back to Oakland and

sent them back to him.

At that time he also saw me off at the airport.

He transported me back and forth from the airport

and our relationship was of the best.

Q. When did you next see Mr. Brewer?

A. In May, 1947.

Q. At what time?

A. Around the 14th or 15th.

Q. What was the occasion ? What was discussed

in relation to this business then, if anvthinsr?

A. Just the same procedure. We went right

along on the same basis.

Q. When did you next see Mr. Brewer?

A. In June, June 17th of 1947.

Q. Where?
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A. I saw liim here in Portland, and at that time

Mr. Sibert accompanied me on the trip. We both

were together with Mr. Brewer in the office here

and went over the affairs of the business.

Q. When did you next see Mr. Brewer?

A. July 9, 1947.

Q. What was the occasion?

A. At that time I went ahead with my regular

procedure and also prepared a settlement. We had

an understanding, Mr. Sibert, Mr. Brewer and my-

self, back in June of 1947; we had an understand-

ing [149] where he would request that we allow

our settlement of the accounting on the franchise

to run for the fiscal year which would be from

July 1 of 1946 to June 30 of 1947, and we mutually

agreed to that.

Back in June we also set forth a budget for the

businass, as the way the figures were on the books,

stating absolutely the expenses that were involved

and the income. Mr. Brewer had $3,000 business,

monthly business, on the books.

Q. I v/ill come back to that in a moment. When
did you next have any conference with Mr. Brewer ?

A. July 9, 1947.

Q. After July 9th ?

A. The next time I saw Mr. Brewer was July

31, 1947.

Q. That was after the termination or about the

termination ?

A. That was after we had received the letter in

reference to terminating his agreement with us.
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Q. From July 1, 1946, to and indudiu^ tlie con-

ference and meeting of July 9, 1947, had Mr. Brewer

expressed to you any intention of terminating this

relationsliip between the Paramount and liimself,

disclosed by this agent's agreement?

A. No, sir, none whatsoever. As a matter of

fact, our relationshi]) was pretty much on an even

keel all the time. There was never any mention

made relative to dissatisfaction. In fact, I had made

different recommendations to Mr. Brewer, as I do

when I am in the territory, because of my knowl-

edge of the business, [150] because I am also a

licensed operator and I understand the outside oper-

ations as well as I do the accounting.

Q. Did Mr. Brewer indicate that he wanted to

terminate this relationship at any time?

A. He certainly did not.

Q. Did he indicate to you that there was a de-

sire on his part to get a different adjustment that

he was insisting on with respect to pay, other than

what you had granted ? A. No, sir.

Q. Have you, Mr. Hilts, stated fully the descrip-

tion of the relationship that existed between Para-

mount Pest Control Service and Mr. Brewer during

that whole year? Is there anything you can add to

what you have said about your relations?

A. Why, I believe that while I was talking

about the June 17th trip there was an item that I

had not related, which was to the effect that Mr.

Brewer had said he had contacted the bank that he

was doing business with here and he wished to be
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able to let them know how he Avas getting along in

his business, and he requested that we prepare a

statement as to the operations. As he put it, the

bank said that they wanted to know just exactly

what the situation was as to his personal and busi-

ness affairs, which is according to banking proce-

dure, and at that time Ave prepared a rough draft

and went down to the bank, Mr. Sibert, myself and

Mr. Brewer, and with the express purpose of trying

to get him acquainted with the bank and his posi-

tion with the [151] bank—the banker happened to

be Mr. Ridehalgh, of the California bank, I believe

it was, or the Bank of California, I don't know

which it is,—and he at that time listed all the opera-

tions of Mr. Brewer and the Paramount Pest Con-

trol Service.

Q. Did Mr. Brewer then tell the banker in your

presence, or did he tell anyone, that he w^as dissatis-

fied with the treatment he was getting here, that the

treatment he was getting was not proper or that the

compensation he was receiving was not adequate %

A. No, sir, not at all. May I go on to say that

at the time of the June 17th conference which you

asked me about

Q. I was just coming to that now. Will you

please refer to that particular occasion and tell what

transpired and what was said between the repre-

sentatives of Paramount, Mr. Sibert and yourself

and Mr. Brewer?

A. During that time, after I was completed

witli the records, closing the business up to and
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including May 31st, 1947, we^ sat down and made a

Imdget from llic figures in liis records, and that

budget i)roved, l^eing based on the amount of busi-

ness that he liad, that he had over 5f'3,000 worth of

monthly business, that he could kee]) his franchise

and pay all his bills and keep his ten-itory in opera-

tion and come out with $855 a month, in round fig-

ur(\> and Mr. Brewer's owm w'ords at that time was

to the effect, "Well, that being the case, I can't

afPoi'd not to be on the 20-80 per cent franchise

basis because I will make more money that way than

T would the other way." Whereas, we would [152]

only be getting $600 out of it, he would be getting

$850, and that is not uncommon in our business.

The Court: What is not uncommon?

A. It is not uncommon in our business for a ter-

ritory agent to receive more compensation on the

fi'anchise basis than they would receive on the 20

])er cent.

The Court: Do the.y usually get about that, right

around $10,000 a year?

A. We have had operators earn more than that,

sir.

The Court: What is your gross business, about?

A. You refer to all our operations?

The Court: That is right.

A. AVell, it runs upwards of probably $700,000.

The Court: A year?

A. Yes, sir.
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The Court: Increased pretty rapidly, has it?

A. Well, it has a pretty steady growth now. It

increased rapidly during the war, as most businesses

did, but we still have not dropped down. We are

increasing.

The Court : A very profitable business ?

A. A very profitable business, if it is run right,

yes.

The Court : Highly profitable, at that rate ?

A. That is correct.

Q. (By Mr. Rankin) : Your franchise calls for

an 80-20 distribution, [153] respectively, between

agent and company? A. Yes, sir,

Q. What do you estimate, in general, it costs to

process or serve these contracts, with the expenses

paid by the agent ?

A. 60 per cent, average. In other words, that is

the basis on which the franchises are drawn.

Q. So, that leaves 20 per cent for the agent and

20 per cent for the company ?

A. That is correct, sir.

Q. 20 for the company is fixed, is it not?

A. Yes, sir.

Q. And is the 20 per cent for the agent fixed, or

can he vary that 20 per cent by his method of oper-

ating the territory ?

A. He can definitely vary that by his method of

operating.

Q. What are some of the figures that arel ess?

How much less than 60 per cent does an agent use

in operating his territory?
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A. Do you mean how much more llian dO [)er

cent?

Q. How much more and how much less? If he

operates at loss than 60 per cent, he gets that dif-

ference, doesn't he? A. That is ri^ht.

Q. How far down below 60 per cent do agents

go? A. It can go as low as 45 per cent.

Q. Sometimes if an agent is not a particularly

good operator, how much more than 60 per cent does

it cost him ?

A. It can run as high as 75 per cent operation.

Q. Going back to the June 17, 1947, conference,

was there anything else that was said at that time

between Mr. Brewer and you and Mr. Sibert, that

you have not related?

A. Yes, there was. Mrs. Brewer was in San

Francisco or Sunny Hills, California, and, when we

found that out, Mr. Sibert and Mr. Brewer and

myself—While Mr. Brewer was taking us to the

air]>ort, why, Mr. Sibert got the idea probably he

would like to go down and see his wife.

Q. Is that the same transaction or occurrence

Mr. Sibort testified about this morning?

A. Yes, sir.

Mr. Rankin : Well, we won't repeat it.

The Court: Whom do you blame for all this

trouble, Mrs. Brewer? Is that what you were lead-

ing up a minute ago?

A. I didn't make any contention about it, no,

sir.
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The Court: Did you hear some remarks she

made down there?

A. No, sir. You mean that is why I started to

relate that?

The Court: Yes.

A. No, sir.

Q. (By Mr. Rankin) : Do you have anything to

say about the collections here that has not been

said?

A. Well, I noticed that the balances that were

due Mr. Brewer that the customers owed him kept

crawling up each month ; in other words, they were

not collected, and I would keep referring to it, and

at the end of June there was a balance of over [155]

$3500—$3600—on the books.

A. As I recall, the contract, which is here and

which speaks for itself, makes him responsible for

those collections ? A. That is correct.

Q. That is, they were to be made by Mr. Brewer ?

A. Yes, sir.

Q. Did he make those collections you are talking

about ?

A. He eventually collected all he could get out

of the business ; in fact, he collected everything, and

then drew it out of the bank.

Q. Just describe what you mean by that. What
was his process?

A. Well, he knew that he had to clear his

accoimts receivable by the medium of showing pay-

ment by the collection that he made on those ac-

counts receivable. Therefore, he could not just
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collect the money and stick it in Iiis own pocket,

figui'ing that it was his. He had to nni it tliron^h

the hooks, so he would iim it thi'ouf^h the hooks.

Tlicu he would turn around and draw a voucher or

check and put it in his owni personal account or ch)

whatever lie wanted to with it.

Q. Let us turn to some of these items that we

are claiming here, Mr. Hilts.

The Court: Are you p:oing into the question of

damages ?

Mr. Rankin : Yes.

The Court : Put that off for awhile. Let us tiy

the other feature. Let us try the equity feature of

this case. [156]

Mr. Rankin: All right, your Honor.

Q. Did you cover everything now that occurred

in the June 17, 1947, meeting or conference?

A. Yes, sir, exc*ept that you stopped me when I

was relating the conversation.

Q. That is the same thing Mr. Sihert testified to ?

A. Yes.

Q. So there is no need to repeat it. Now, then,

you spoke of an accounting in July, July 9, 1947.

A. Yes.

Q. How did you prepare that accounting ?

A. Well, that was prepared on the basis of "You
take a dollar, we take a dollar."

Q. And why was that done?

A. Because Mr. Brewer had requested that we

run it up to the fiscal year, as 1 mentioned in my
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previous testimony, and asked that we wait until

the end of June, June 30th, to make settlement.

Q. Did you agree to do that? A. AVe did.

Q. At his request? A. Yes, sir.

Q. State for what period that compromise or

adjustment covered?

A. Covered from July 1, 1946, to Jmie 30, 1947.

Q. Did you prepare a statement for Brewer in

connection with the accounting on that basis for

that year? [157] A. Yes, sir, I did.

Q. Is there a copy of it in evidence?

A. Yes, there is.

Q. What exhibit number is it ?

A. Exhibit No. 36.

Q. Did you show these figures to Mr. Brewer?

A. Mr. Brewer helped me compile them. As a

matter of fact, we spent over two hours on it

together.

Q. Where did you and Mr. Brewer get the fig-

ures from?

A. Most of them were taken from his records.

Some of them were in invoice form that were not

entered on his records.

Q. Then what was said by you and Mr. Brewer

with respect to this accomiting of July 9th?

A. Prior to the time we started to effect this

accounting, Mr. Brewer had a notion that we were

going to make an accounting as of June 30, 1947,

and I told him after I had prepared my examina-

tion of his books up to June 30, 1947, we were going

to sit down and effect a settlement, taking in the
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fiscal year's operations, and 1 told liini that we were

going to settle it, and he agreed that we should settle

it if I had to stay a week to do it. Thereafter, we

sat down and started to work on the figures.

Q. Wliat did you do? Just go ahead and state

what was done in the compilation of this account-

ing, please?

A. To get our dollar-for-dollar agreement, we

took the accounts [158] receivable that he could col-

lect, money that he could get; we took the asset

investment that had not been charged into the rec-

ords as expenses; took the cash on hand in the

bank which was recorded against the expenses of

operation, that is, left after the operation, and then

we also recorded the amount of money that Mr.

Brewer himself had drawn for that period of time,

and added those figures.

Then we had some bills that were on hand tliat

had not been paid as of June 30th, because the books

were operated on a cash basis, and they were not

set up in accounts payable and, therefore, they w^ei e

due. We subtracted that figure.

Then we took half of the expenses of the Eastern

Oregon I'un and subtracted that figure.

Then we took the bills that Mr. Brewer had owed

Oakland, which were accrued and some of which

were even involved in the settlement or accounting

on the settlement as of December 31st, and we sub-

tracted that figure.

Then the total was split in half. That would give

us the exact figure, the real amount that there w^as
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left, including Mr. Brewer's drawings and every-

thing in the business.

Then we took one-half of the Eastern Oregon run

that had not been paid us that year, and we added

that, which was due us.

Then we subtracted half of the amount paid a

man by the name of Torrach, wages for the period

for which he was hired, [159] and gave him credit

for that.

Then the statement goes on to show one-half of

the amount of the franchise that was paid, based on

January and February of 1947, and we gave him

credit for that, aiid then we show the overdue bills

that was owing to Oakland, and we added that.

That was the figure I referred to as part of it

being in 1946, because we had that money coming.

We had never been paid that money, and it was

justly ours.

Then there was a piece of equipment known as

"Hi Fog" that had not been paid for, which would

become an asset on his records, and he owed us

for it, and we charged that to him.

We took the total figure and Mr. Brewer agreed

upon it, so much so that he gave me a check in pay-

ment of part of this settlement.

Q. What was the total that he owed, according

to your joint understanding? A. $3,359.61.

Q. What amount did he pay?

A. He paid $259.61, leaving $3,100, in romid

figures.
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Q. Was there any discussion of the i)aynu'nt?

A. There was not, and we went on, after we had

agreed upon it, and I asked him liow he wanted to

pay it off, and he said, "Well, J will see how the

money comes in. As the money comes in, J will he

glad to, naturally, pay it off, as long as it doesn't

hurt [160] the husiness," and we accepted it that

way and agreed upon it.

Q. Why didn't he pay the total amount, $3,359.61 ?

A. lie didn't have that much, although there was

that much and more represented in his books and

assets and inventories. He didn't have that much

cash on hand.

Q. Was there anything said why he should pay

that odd amount'^

A. No. That was his w^ay of wanting to do it,

and I accepted it that way. In that I was in every

way trying to make him feel that there was no pres-

sure being brought to bear on him at all. That

was his own figure, his own idea, and I accepted it.

Q. Was there any indication on July 9th, when

you had this conference with him, that he was going

to cancel his contract thirteen days later?

A. No, sir, none whatsoever. When we received

his letter in our Oakland office, it was like a bomb-

shell in our cam}).

Q. What did you do after you received that

letter? By the way, going back to that statement,

which exhibit is that? A. 36.
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Q. Did he make any endorsement on it ?

A. Yes, he did. He set forth the check number

and the amomit that he paid on it, making a record

of that, so he could keep track of it.

Q. Is that endorsement in his own handwriting?

A. That is in his own handwriting. [161]

Q. What does it say ?

A. It says "July 9, 1947, paid, Check Number

413, $259.61."

Q. When did you next come in contact with Mr.

Brewer? When did you next come in contact with

Mr. Brewer after the receipt of his letter of July

24, 1947?

A. The next time I saw Mr. Brewer was July

31st, 1947.

Q. Whereabouts was that?

A. In Portland, Oregon. I was registered in

the Roosevelt Hotel at the time, and Mr. Brewer

came up to the hotel. He knew, of course, that I was

in town, and when he came into the hotel room my
first words to him were, "Well, Charlie, what in the

world happened?" And he says, "Well, I don't

know; just couldn't seem to make it go," and so he

said

I said, "Well," I said, "what are you going to

do?" And he said, "Well, she is all yours, if you

want it." He said, "Tomorrow you come down and

we will take an inventory and I will give you these

supplies," and we had a general conversation along

that line, and so I asked him where I could get in
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touch with Mr. Rightmire and lie said, 'M don't

know exactly where he lives," and I said, "Well,

can't you give me his address? Isn't it in the office?"

**Yes," he said, "I will get it foi- you. I will get

it at the office on my way home. 1 will get it lor

you and call you up and give it to you on the

telephone." [162]

I said, "I would like to see him tonight, if I

could," and he said, "I don't know. 1 don't think

it will do you much good to see Mr. Rightmire.

Rightmire isn't going to stay in the exteiminating

business any more. Rightmire is sick."

I said, ''Well, if, as you say, he is sick, I would

like to go, as a comi3any representative, and see him

and tell him we are sorry about his sickness, and be

interested in general because he is an employee of

ours.
'

'

He said, "Well, I owe Mr. Rightmire a vacation."

And he said, "He is through. He isn't going to

work any more."

So I said, "Then, if you will give me his address,

I will appreciate it," and he said, "I will stop at

the office."

I waited for over an hour, which was more than

ample time for him to arrive at the office and obtain

the address, and I didn't hear from him, so I made

a call to his home and asked him what had happened.

He said, "Well, I couldn't find the addi-ess," so 1

said to him, "Well, I understand you were going to

at least let me know,'' and he said, "Well, 1 was

going to call you up while 1 was eating diimer," so
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I said, "Well, that is fine," and liimg up. There

was no more conversation at that time.

I fomid out later that his address was in the

records and that it was in a little slide telephone

file that was in the office, and so I obtained it myself

and saw Rightmire the next da}^ [163]

Q. What was your conversation with Mr. Right-

mire ?

A. I went out to his house, and we sat out front

talking, and he told me that he thought Mr. Sibert

was one of the dirtiest guys he had ever talked to

or seen and that he wouldn't have any part of it,

and that he never realized what a dirty louse he

was, and, of course, that made my blood boil, because

I had been associated with Mr. Sibert for some time,

twelve or fourteen years; had known him prior to

my association with the business. He went on with

that conversation. He said he would not work in

the extermination business for anybody. He said,

"I am through."

V I said, "What are you going to do?" And lie

said, "I don't know what I am going to do." He
said that.

"Well," I said, "you are really not interested at

all?" And he said, "No, I'm sick. I am not going

to work at all. I have had to take treatments from

my doctor and I am, in general, run dowm. I have

been working too hard for Brewer, and I am run

down. I don't know what I will do. Maybe I will

get something, as I have had some previous selling

experience. '

'
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We continued the convei'sation in general, and

then he reiterated that he would not have any pail

of Paramount or any of its oi'ganization at all; he

was entirely through and said that there was no

reason in the w(»rl(l for him to work for an outfit

that would do things like Brewer or Paramount,

or like Paramount, had done, and so then T said,

''Well, you are not [164] going into business at alH

Then I can't otfer you the pioposition that 1 had

in mind when I came out here," and he said, ''No,

I am not interested at all."

Q. When did you know he was working for

Brewer 1

A. We found that out, well, the third or fourth

day of August, on contacting our accounts, through

men that we had to bring into this area to protect

our business, because we oj^erated on a monthly

service basis, and there is so much business that has

to be done and so many men have to do it, and, as

we understood one fellow, we did not have any or-

ganization and our customers knew we did not have

any organization; in fact, we were supposed to have

been liquidating, which was news to us.

While we were contacting our customers, our men
would run into these service slii3s of Brewer's and,

in some instances, Mr. Rightmire's name appeared,

indicating that he had serviced them.

Q. Did you ever discuss the matter with Mr.

Rightmire again?

A. I never did. I have never seen him since.
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Q. In respect to Mr. Duncan, did you have any

conversation with Mr. Duncan prior to August 1,

1947?

A. Yea, I saw him during the time that I was

here on the 31st.

Q. The 31st of what"?

A. July, 1947. He came down to the warehouse

with Mr. Brewer on one occasion.

Q. When did you learn that Mr. Duncan had

gone with Mr. Brewer? [165]

A. Not until later on, because Mr. Duncan was

supposed to have taken a trip back East or the

Middle West and then come back out here so, if he

was going to work for Mr. Brewer, according to

all I can find out, that made the earliest date around

August 20th, or thereabouts.

Q. Had Mr. Duncan at any time during 1947

indicated to you any dissatisfaction that he had

with the company ? A. He did not, no, sir.

Q. What was the nature of your relationship

with Duncan during 1947 or any other time, prior

to August 1, 1947?

A. Mr. Dmican had always had a good relation-

ship with me, as with all—as I have with all of our

employees.

Q. Was that true of the relationship with the

company ? A. Yes.

Q. Do you know of any time when he had spoken

of Mr. Sibert or any other member of the company

as Mr. Rightmire had spoken of Mr. Sibert?

A. No, sir, I don't.
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Q. How about Mei'riott?

A. I had a conversation with Mr. Marriott Sat-

urday morning. He was working on his car.

Q. What Saturday morning?

A. Of August 1st. He was working on his car

in back of Mr. Brewer's home, and at that time T

talked to him and asked him if he wanted to con-

tinue to work for Paramount Pest Control [166]

Service and he said, "Sure, I will work for anybody

that will give me a job."

I said, "Well, I think we can offer you a good

job," and he said, "Well, I will be there." I said,

"Well, when will you show up?" And he said, "I

think I will have my car finished so I can be on the

job Monday morning."

I said, "That being the case, we will look for you

Monday morning," and he said, "That is okeh by

me. I will be there," and, of course, Monday he

didn't show up.

Q. Had there been any indication on Mr. Mer-

riott's part prior to that time as to whether or not

he was dissatisfied in any manner as a Paramount

Pest Control Service employee?

A. None that I could notice at all.

Q. Did you have any convei*sation with Mrs.

Rosalie Brewer, the wife of Charles P. Brewer?

Mr. Benard: When?
Mr. Rankin: During the month of July.

A. No.

Q. July, 1947?

A. July of 1947 ? I didn't see Mrs. Brewer at all.
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Q. You ultimately ascertained, did you not, that

Mr. Brewer, your agent, and Mr. Duncan, Mr.

Rightmire and Mr. Merriott, who had been your

employees and operators, were all leaving your com-

pany1 A. Yes, sir. [167]

Q. And Mrs. Brewer, who had kept the office,

was leaving with her husband?

A. That is correct.

Q. Was there anybody left in your organization

here in Portland!

A. There was not. We had to transport men

from Washington and California into this area, at

great expense to us, to get them to contact our

customers. We even had to bring supplies and

equipment into the area. I had ordered it ahead

of time because Mr. Brewer, after saying that he

would turn oyqy to me the equipment, as i3er his

franchise agreement, on termination, that he would

turn over to me his supplies and equipment—I left

it at that until I tried to get them on Saturday morn-

ing, August 1st, at which time he refused me entry

into his warehouse and instructed the man, ]\Ir.

Celsi, with whom the lease was signed, not to allow

me to go in there at all, even after he had turned

over the key to me to that warehouse, and said that

I had no business in there, and there was a little

bit of a scene at the time, at which time we stated

to Mr, Celsi—Mr. Fisher and I were there, and Mr.

Brewer and Duncan were there together, and I said,

'*We will abide by Mr. Brewer's request and we
will not touch the warehouse or try to gain entry

to it until he requests it himself."
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Q. How long (lid you stay lici'e at that time?

A. I was here about three weeks.

Q. During that three weeks what were you

doing? [1G8]

A. Cheeking the supplies, trying to lielp oi-ganize

the men that were then sent here and, in some eases,

contacting a few of the customers, former customers.

I foimd out they were former customers; because

of Mr. Brewer's action, they were not our customers

any more. Managed the business in general.

Q. Did you get any inventory from Mr. Brewer

of the articles that had been here in the Paramount

Pest Control Service?

A. Mr. Brewer and I took inventory together.

Q. What happened to that?

A. That was retained in the files.

Q. What did it disclose as to whether or not you

had been delivered all the equipment that you were

to take?

A. Well, when I realized what had happened, as

per good business judgment, I took into considera-

tion that probably 1 did not have all the inventory.

I did not think I had a complete inventory and,

so, I requested to go out to his house with him. At

that time I wont out to the house with him and

we picked up various little items and some chemicals

and some things like that, and he had told me at

that time there was a little piece of spray equipment,

which is foreign to our type of operation, and he

said he had purchased that himself, or he had made

a down payment on it, but he had—or he had bor-
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rowed it—and he had turned it back. I left that

in his possession, as far as that is concerned.

Of course, he refused to turn over any of the

equipment [169] after that time which was in the

warehouse. As a matter of fact, the actual situa-

tion was this, that, after he gave me access to the

warehouse and the office, then, when I tried to get

some equipment out of it is when I ran into trouble

with Mr. Celsi, the owner of the warehouse, and

he would not allow me entrance until Mr. Brewer

had come down, and I did notice, when Mr. Brewer

came down and checked the equipment later, that

there was equipment that was not there that he

had shown on the inventory, indicating that he had

taken it out and was bringing it back, when he

finally agreed to turn it over to us. His excuse

was—it was quite an involved story.

These supplies and equipment, or the equipment

in this particular case, that he had brought back,

which were missing upon my second investigation

of the warehouse, he said was used to spray some

insects that was in Mr. Earl Merriott's home, \)\\t

the complication of that is that Mr. Earl Merriott

was supposed to have been on a hunting trip and

he was still supposed to have been spraying his home
with this equipment.

Q. How about the chemicals ? Do you have any

record of the chemicals, as to whether or not Mr.

Brewer took any of the chemicals'?

A. I wouldn't know, because I did not search

his premises. I didn't think that was my right.
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Q. You don't know wbether or not any other

department of Paramount Pest (Control Service fur-

nished him with any particuhir [170] i>oisons which

were not returned to Paramount later?

A. I didn't get your question, Mr. Rankin.

Q. I had reference to whether you had knowl-

edge that some other departments of Paramount

Pest Control A. Oh.

Q. some other agency had furnished him

with any materials'?

A. Mr. Osborn from Seattle, manager and agent,

had sent him, just previous to this time—I say just

previous to this time ; a matter of a few days—some

Compound 1080 that he had borrowed from Mr.

Brewer at an earlier date.

Q. Do you know what quantity that was ?

A. Yes, he returned him three cans.

Q. Is that 1080 the item Mr. Bushing described

as being very difficult to get? A. Yes, sir.

Q. And being very lethal in its qualities?

A. That is the product, yes.

Q. Three cans. Wliat is the size of those canst

A. They are eight-ounce cans.

Q. How long would three eight-ounce cans last,

ordinarily ?

A. Depends upon how much business a man did

v^ith those three cans. It could last a year.

Q. Do you know whether or not Mr. Brewer was

doing business as a pest control business under any

assumed name? A. Yes. [171]
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Q. WHien did you learn that ?

A. Immediately, on the 3rd or 4th of August.

Q. August 3rd or 4th? A. Yes.

Mr. Rankin: I think aU this matter here is of

record, your Honor. I will expedite it I think by

simply calling the attention of the Court to it.

Exhibit 46 is the assumed business name certifi-

cate, sworn to by Rosalie Brewer before H. K. Phil-

lil3S, Notary Public, acknowledged before H. K.

Phillips, Notary Public, I should say, and recorded

in the records of Multnomah County, Oregon, and

attached to this is the following certificate by Al L.

Brown, Coimty Clerk :
"... do hereby certify that

the above copy of assumed business name certificate

is a correct transcript of the original, as the same

appears of record and on file in my office and in my
custody."

Then there is, as Exhibit 47, a certificate of re-

tirement, reading: "Know All Men by these pres-

ents that Rosalie Brewer, the undersigned who have

(sic) heretofore been conducting the business of

Pest Control mider the assumed name or style of

Brewer's Pest Control and who have (^^ic) hereto-

fore filed a certificate of such assumed name with

the Clerk of the County of Multnomah, State of

Oregon, have (sic) retired from the said business

and no longer have (sic) any interest therein.

"Witness our hands and seals this 27th day of

August, [172] 1947," and signed "Rosalie Brewer."

On that same date, referring to the 27th of Au-
gust, 1947, the following certificate of assmned busi-
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ness name was filed: "Know All Men l>y Tlicse

Pi'csents, that the I'eal and true name and })ostoffice

addresses of the persons condiu'ting, liaving :iii

interest in, or intending to conduct the hu'^iness of

pest control under the name oi* style of Brewer's

Pest Control, at 4929 N. E. 28th Ave., Portland 11,

Oregon, County of Multnomah, State of Oi-egon, are

the following, to wit: Charles P. Brewer, Postoffice

address 4929 N. E. 28th Ave., Portland 11, Ore."

All three of these certificates, two of assumed

name and one of retirement, are duly certified by

the County C lerk as being ceitificates on file in his

office.

Q. (By Mr. Rankin) : Now, Mr. Hilts, you have

stated briefly that you found that Mr. Brewer was

taking over some of the customers of Paramount

Pest Control Service. Tell what you did in regard

to that investigation.

The Court: Lay that aside. I would like to hear

the cross-examination now on what he has already

testified, about.

Mr. Rankin: Yes, your Honor. All right.

Cross-Examination

By Mr. Bernard

:

Q. AVhat contact did. you have with Mr. Brewer

at the time you came to Portland? Strike that.

What contact did you have with Mr. Brewer up to

the time you came to Portland in April, 1946? [173]

A. Oh, I had seen him in the office.
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Q. You did not discuss any of the formulas in

any way, anything like that with him, did you ?

A. No, sir.

Q. When you came to Portland in April, 1946,

did anybody else come along! A. No, sir.

Q. You came up to help him set up a set of

books'? A. The books were already here.

Q. What did you come up for?

A. We came up to assist him with the territory

and get him acquainted with the operation of the

area. Mr. Brewer had never been in a position to

know these thmgs.

Q. How long were you here ?

A, Oh, it was a week or ten days.

Q. You had not discussed any of the formulas

of the company with him?

A. Oh, we discussed certain things of operation,

certainly, such as how certain things were being

used, and I assisted him in some questions that he

had asked and also gave him some advise as to what

had been my experience.

Q. In the extermination business ?

A. Right.

Q. What contact did you have witli him after

that, during the year 1946, if any ? [174]

A. I saw him the next time May 5, 1946.

Q. Maybe I can bring it out this way: Wlien

were you informed by anybody that the contract or

franchise was being modified as to the matter of

payment? A. In December, 1946.
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Q. Deeenibor, 194()? A. Yes.

Q. Who infoi'med you as to that?

A. Mr. Sibert.

Q. Did he tell you what he had agreed upon?

A. Did he tell me?

Q. Yes. A. Yes.

Q. Did he tell you the date when he had agreed

upon it?

A. He told mo it was in September, September

12th.

Q. He had never mentioned it to you up to that

time? A. No.

Q. You testified as to some conversation you had

with Brewer January 20, 1947. Did Mr. Brewer

tell you at that time that it was not his understand-

ing that this change in the basis of payment was to

continue after January 1st,

A. No, sir, he did not.

Q. What did he tell you at that time?

A. There was no specific mention of that.

Q. I understood you on direct examination to

say that on [175] January 20th he told you that

there was to bo a rearrangement as to percentages?

A. That was up to December 31st.

Q. When did he send—When, rather, did you

send him this statement? A. March 15, 1947.

Q. Maybe I can make it clearer. Maybe I had

better make it clear. When did you send him the

statement showing the January and February pay-

ments made at that time on the 20-80 ]iorcentage

basis? A. At that time, Mai'ch 15th.
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Q. Didn't you give that to him earlier than

that?

A. Not on January and February, no sir. I had

let him see my rough draft, but I didn't give him

his statement.

Q. You say you let him see your rough draft,

—

where? A. In Portland.

Q. That showed the division of the profit 20-80

under the franchise as written?

A. It covered the franchise due, yes.

Q. On what date did you show him that?

A. March 13, 1947.

Q. What did he say to you?

A. He said, "Well, that is fine," and he made a

payment to me.

Q. Wliat did he say to you about it?

A. Nothing at all. [176]

Q. Well, how did it happen that two days after-

wards you sent him this letter, changing that ar-

rangement and putting this on a different basis?

A. That was of my own free will.

Q. You mean to say you changed it of your own
free will, without any suggestion from Brewer?

A. Absolutely.

Q. And without explaining to him why you were

doing it ?

A. I didn't have to explain it to him. He under-

stood the settlement, as I found out later myself,

about the December 31st settlement, and it was un-

derstood by him. I didn't need to explain it to him.
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Q. As 1 uiulorsaiid it, you claim on March lijth

yon had vendcT'od him a statcmorit for January and

February, made \\\) on the 20-80 per cent hasis?

A. Yes, that is right.

Q. And he made no objection to it?

A. He did not. He made a payment.

Q. And, without any further conversation with

him or suggestion from him, you wrote this letter

of March 15, 1947, after conversing with Mr. Si-

bert? A. Yes.

Q. After conversing with Mr. Sibert?

A. That is rioht.

Q. Did you send him this letter special delivery ?

A. I may have. I don't remember. We often do

that.

Q. Was it because he told you if you w^ere going

on with that old arrangement he was through ?

A. No, not at all.

Q. Where did you address it to him, his home or

the office?

A. I wouldn't rememlier exactly. We addressed

mail both places.

Q. Is it not a fact that you sent that letter spec-

ial delivery to his home?

A. No, it is not not to my knowledge.

Q. Would you say you did not?

A. I don't know whether T did or not. I don't

remember.

Q. You say in here, ''Now, you have paid

$994.25 as franchise for Januarv and Februarv



258 Paramount Pest Control Service

(Testimony of Harold W. Hilts.)

wliicli is $482.03 over your January and February

franchise."

In other words, you had made out a statement

and forwarded it to him with this letter showing

January and February on the modified arrange-

ment, hadn't you?

A. No, sir, not on the modified arrangement.

Q. In this March 15th letter?

A. That is a correct statement that I sent the

January and February statement. January and

February was not on the modified arrangement.

Those figures were merely used—the statement I

sent him at that time was as of December 31st.

Q. You say, "For January and February there

is a net profit of $1,016.55 with the franchise out of

it, now you have drawn $512.22 [178] for both

months ; if we take $512.22 like you did that' will be

your franchise for January and February."

That was on a different basis than the one you

had, which you showed him on March 13th, wasn't

it?

A. Yes. It was only set forth in that letter, how-

ever. There was no different accounting as of Jan-

uary and February, 1947, other than the 20-80 per-

centage basis.

Q. Then, you say: *'Ted tried to explain this to

me just before I came up this last time, but I didn't

get it." Who do you mean by "Ted"?
A. Mr. Sibert is referred to as "Ted." He tried

to explain to me the understanding that he had had
with Mr. Brewer back in September, which ran up
to December 31st of 1946, and I didn't understand
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it, Tianioly, operating dollar for dollar, on the dollar-

for-dollar agreement.

Q. Are you through?

A. No. I said, namely, the dollar-for-dollar

agreement.

Q. Then, this paragrapli in here where you say,

*'For January and Fehruary there is a net profit of

$1,016.55 with the franchise out of it, now you have

drawn $512.22 for both months; if we take $512.22

like you did that will be your franchise for January

and February", that was done out of the goodness

of your heart, b}^ you and Mr. Sibert?

A. That is exactly right. Could I have a copy of

the exhibit so I could follow it? [179]

Q. You have the exhibit there.

A. All right.

Q. I am not through referring to it, but if you

want to read it and make any explanation, go ahead.

A. No.

Q. By the way, you spoke of a man named
Taylor who was working here when Brewer got

here or came up here. What was Taylor's arrange-

ment with the company?

A. Spoke of a man by the name of Tavlor?

Q. Yes, who preceded ^Ir. Brewer. I will put it

this way: AVho was working in this territory prior

to the time Mr. Brewer came? A. Mr. Taylor.

Q. What was Mr. Taylor getting?

A. What? I don't understand.

Q. What was his renumeration ? What was he

getting ?
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He was working on a franchise—lie was working

on a branch manager's agreement, the same agree-

ment IMr. Brewer signed and was working on until

July 1, 1946.

Q. In other words, he was getting $250 a month ?

A. No, he was getting $200 a month and he was

getting 20 per cent of the gross profits in the terri-

tory.

Q. Is that the arrangement you gave Mr.

Brewer when he first came up here?

A. Exactly the same.

Q. $200 a month plus 20 per cent of the gross

profits? [180] A. Yes, sir.

Q. That is the arrangement that was made with

Mr. Brewer when he first came here"?

A. Yes, sir. Any men that are drawing over

$200 per month would have been charged to him as

commission at the end or beginning of each month,

and if the territory did not make a profit so that he

would receive anything like that, he still retained

the amounts for the men that would be involved,

and that was his salary. To show you the way we
operate and the amount of fairness of it, we try to

help these fellows; in other words, we don't say, "If

you check out and don't get " We don't make a

demand on him for it, never have.

Q. I understand, then, on March 15th you sug-

gested tliis other arrangement in this letter to Mr.

Brewer because you thought it was more advan-

tageous to him? A. Yes, sir.
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Q. What hax)lH'nod in Juno, June ITtli to 20tli,

tliat caused the arrangement to ])e changed as of

July Isf?

A. We carried everything clear up to the end of

the year, which made it then January and Fehru-

ary, 1947, and up to the end, or Decemher 31st, 1946.

Q. Why did you give him a different arrange-

ment beginning July 1, 1947? Why did you go

back to arrangement as of July Ist?

A. Mr. Brewer's idea. He wanted it.

Q. Although the other arrangement, you

thouglit, was better, he [181] wanted to go back to

the franchise arrangement?

A. Yes. He was better off ultimately. I might

point out here on the basis of the dollar-for-dollar

agreement, as we had understood that, to show you

how much more or, rather, how much Mr. Sil)ert

had believed in Mr. Brewer, Mr, Brewer could have

accumulated a bank account, assets and everything

else and only drawn a very meager amount for the

period of time in wlii'ch the same amount would lie

sent to us and then, if he wanted to—we were tied

wdiere we couldn't in any way come out on top; if

he wanted to, ho would have the whole thing and

pull out.

Q. Under this 20-80 per ceut arrangement you
were to get 20 per cent of the gross business done,

whether collections have been made or not?

A. That is correct.

Q. Any collections that were not made or losses

sustained, why, of course, as to those IMr. Brewer

would have to stand them ?
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A. No, sir, absolutely not. If lie does not make a

collection or a customer cancels out, leaving a bal-

ance owing, owing a balance, we don't take 20 per

cent of that figure; we give it to liim as a credit.

Q. This accounting you made for July, 1947, the

figures you arrived at there are based on the ac-

counts receivable? A. That is right.

Q. In other words, you figured the gross amount

of business done; you took 20 per cent of that and

arrived at the amount [182] which you claim to be

due.

A. On the basis of the gross business. Let's say

that 20 per cent is

Q. Isn't it a fact that in the early part of July,

when Mr. Brewer was informed you people were

insisting that he should operate from July 1, 1947,

on the old franchise basis, that he told you he was

through? A. Absolutely not.

Mr. Bernard: That is all.

Redirect Examination

By Mr. Rankin:

Q. Mr. Hilts A. Yes.

Q. the defendant has challenged this fran-

chise contract on the basis that its operation is un-

fair. You have, on cross-examination, indicated to

the Court that it was better to go back on the fran-

chise than it was for him to proceed on the dollar-

take-home dollar-pay-company basis?

A. Yes.
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Q. I wish you would explain just tlic benefit that

acerned to Mr. Brewer or would have accrued to

him had he seen fit to go on with the agreement that

he had made.

The Court: I have got to get to the main issue

in this ease. I will hear Mr. Brewer tomorrow

morning, so T will ask you to lay that aside. As I

see it, this revolves around the [183] question of

•credibility, whether this contract was canceled or

not. You have one more witness, your man Fisher,

who will testify along the same line?

Mr. Rankin: Your Honor, if I have to select as

between the witnesses, I would rather select another

one. I would like to use Mr. Fisher, too, but I won't

insist.

The Court: Have you another witness*?

Mr. Rankin : Yes, your Honor, I have several

witnesses.

The Court: On this key question of credibility,

whether on June 17th, or whatever it is, this man
said that he was all through.

Mr. Rankin: No. There were three people pres-

ent Brewer, Hilts and Sibert.

The Court: Tomorrow morning, Mr. Bernard,

be prei3ared to put your client on and cover what

has been covered here today.

Mr. Bernard: Very well, your Honor.

(Thereupon, at 5:15 o'clock p.m., an ad-

journment was taken until Wednesday, Janu-

ary 21, 1948.) [184]
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Court reconvened at 10:00 o'clock A.M.

Wednesday, January 21, 1948

CHARLES P. BREWER
one of the defendants herein, produced as a witness

in his own behalf, being first duly sworn, was ex-

amined and testified as follows:

Direct Examination

By Mr. Bernard

:

Q. Where do you reside, Mr. Brewer?

A. At 4929 N. E. 28th Avenue, Portland, Ore-

gon.

Q. When did you move to Oregon?

A. I moved in April, 1946.

Q. Did you purchase this property with the idea

of being a permanent resident here?

A. I did.

Q. Wliere did you live prior to coming to

Oregon? A. In Oakland, California.

Q. How long did you live there?

A. Three or more years.

Q. Mr. Brewer, in a general way, what was your

occupation and business experience before you be-

came connected with the Paramount Pest Control

Service ?

A. I was a mechanic, automobile and heavy-duty

mechanic.

Q. Will you relate to the Court how you hap-

pened to become associated with the Paramount
Pest Control Service? [185]

A. Well, my wife, Mrs. Brewer, and the lady

that is now Mi's. Sibert were friends. She used to
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live next door to us. Slie had hc^nri t<» woik for the

Paramount Pest Control Service and tlirou<^h her

I was introduced to Mr. Sibert and that is the way
I first got acquainted with Mr. Sibert.

Q. Did you make application to the Paramount

Pest Control Service for employment?

A. Not at the time. T never made application

until after Mr. Sibert had asked me for two or three

months to .2^0 to work for him.

Q. About when was that?

A. Oh, I would say that was some time—T went

to work for him some time around February.

Q. 1946? A. Right.

Q. Did you own your home in Oakland?

A. We did.

Q. Will you tell the Court what you did for the

Paramount Pest Control Service between the time

you went to w^ork for them and the time you came

to Portland, going into whether or not any instruc-

tions were given .you and things of that kind?

A. I went out from the office with Carl Duncan,

who was then their instructor, and I went around

to different accounts, saw how he mixed his bait and

I)ut it out for rats, also mice and cockroaches. I was

on one job with him wlune he sprayed two [186]

beds for bedbugs.

After about a week of that, close to a week, then

I went out selling, by myself, to try and learn what

there was about selling, and then I worked at that

about a week, and then T went out alternately with

one man or another on trouble checks, where they
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were having trouble. I went along with them to see

if I could help out or learn anything.

Q. You said Duncan would go out and mix bait

for rats. How would that be done ?

A. Well, as a general rule, the way of killing

rats at that particular time was to cut apples and

carrots, or vegetables with meat in it, small pieces,

into small pieces, sprinkle on a little poison and go

and put that out in the corners, behind boards or in

places where rats would run.

Q. Was any other information given you as to

how to mix any of these baits?

A. No, there wasn't. I asked Mr. Sibert for in-

formation so I could study up and find out what

chemical I was handling or what I was doing and

Mr. Sibert said I wasn't going to take an examina-

tion in the State of California and I didn't need to

know all that technical knowledge.

Q. There have been introduced in evidence here

certain exhibits which I believe you have examined

outside the courtroom here. A. I have.

Q. Was any information ever given to you as to

any of the [187] formulas that go to make up any

of the products represented by any of these labels?

A. No technical information was ever given me.

They did tell me that on their mouse grain we had

to take birdseed and sprinkle some poison on it and

stir it up.

Q. No. 5-10, ant syrup; was any information

ever given you as to that?


